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QUESTIONS PRESENTED 

1. Did the trial court act within its discretion in granting the 

Liquidator’s motion and approving the Claim Amendment Deadline 

on the law, facts and circumstances presented?  (Zurich’s Motion for 

Reconsideration, Appendix, Vol. I at 114) 

2. Did the trial court act within its discretion in concluding that the 

Claim Amendment deadline strikes “a reasonable balance between 

the expeditious completion of the liquidation and the protection of 

unliquidated and undetermined claims” in accordance with RSA 

402-C:46, I?  (Zurich’s Motion for Reconsideration, Appendix, Vol. 

I at 121) 
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STATUTORY PROVISIONS 

N.H. RSA 402-C:1, IV – Insurers Rehabilitation and Liquidation – 

Title, Construction, and Purpose 

IV. Purpose. The purpose of this chapter is the protection of the interests 

of insureds, creditors, and the public generally, with minimum interference 

with the normal prerogatives of proprietors, through: 

(a) Early detection of any potentially dangerous condition in an insurer, and 

prompt application of appropriate corrective measures, neither unduly harsh 

nor subject to the kind of publicity that would needlessly damage or destroy 

the insurer; 

(b) Improved methods for rehabilitating insurers, by enlisting the advice 

and management expertise of the insurance industry; 

(c) Enhanced efficiency and economy of liquidation, through clarification 

and specification of the law, to minimize legal uncertainty and litigation; 

(d) Equitable apportionment of any unavoidable loss; 

(e) Lessening the problems of interstate rehabilitation and liquidation by 

facilitating cooperation between states in the liquidation process, and by 

extension of the scope of personal jurisdiction over debtors of the insurer 

outside this state; and 

(f) Regulation of the insurance business by the impact of the law relating to 

delinquency procedures and substantive rules on the entire insurance 

business. 
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N.H. RSA 402-C:46, I – Insurers Rehabilitation and Liquidation – 

Distribution of Assets 

I.  Payments to Creditors.  Under the direction of the court, the 

liquidator shall pay dividends in a manner that will assure the 

proper recognition of priorities and a reasonable balance between 

the expeditious completion of the liquidation and the protection of 

unliquidated and undetermined claims, including third party 

claims. Distribution of assets in kind may be made at valuations 

set by agreement between the liquidator and the creditor and 

approved by the court.  

N.H. RSA 402-C:48, I – Insurers Rehabilitation and Liquidation – 

Termination of Proceedings 

I. Liquidator's Application. When all assets justifying the expense of 

collection and distribution have been collected and distributed under this 

chapter, the liquidator shall apply to the court for discharge. The court may 

grant the discharge and make any other orders deemed appropriate, 

including an order to transfer to the state treasury for the credit of the 

insurance department any remaining funds that are uneconomic to 

distribute. 
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STATEMENT OF FACTS AND OF THE CASE 

A. Statutory Background 

RSA Ch. 402-C, the Insurers Rehabilitation and Liquidation Act, 

governs the powers granted to the New Hampshire Commissioner of 

Insurance when intervening in the affairs of financially troubled insurance 

companies.  Specifically, the Act is designed to “protect the interests of 

insureds, creditors, and the public generally,” by, among other things, 

providing for the “equitable apportionment of any unavoidable loss.”  

RSA 402-C:1, IV (emphasis added). 

Section 46 of the Act specifically provides that, under the direction 

of the Superior Court, “the liquidator shall pay dividends in a manner that 

will assure the proper recognition of priorities and a reasonable balance 

between the expeditious completion of the liquidation and the protection 

of unliquidated and undetermined claims, including third party claims.”  

RSA 402-C:46, I (emphasis added).  

Liquidators may apply to the court to terminate the liquidation once 

“all assets justifying the expense of collection and distribution have been 

collected and distributed under this chapter.”  RSA 402-C:48, I (emphasis 

added). 

B. The Home Liquidation 

The Home Insurance Company (“Home”) is a New Hampshire-

domiciled insurance company that wrote insurance and reinsurance 

throughout the United States, as well as abroad.  In the United Kingdom, 

Home’s unincorporated branch operation wrote business as a member of 

the American Foreign Insurance Association (“AFIA”).  Home and its 
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subsidiaries stopped writing all business in 1995.  Apx. Vol. I1 at 206-07, ¶ 

3. 

By an Order of Liquidation entered June 13, 2003, the Superior 

Court for Merrimack County declared Home insolvent and appointed the 

Insurance Commissioner as Liquidator to liquidate the company pursuant to 

the Insurers Rehabilitation and Liquidation Act, RSA Ch. 402-C (“the 

Act”).  Apx. Vol. I at 164. The Order of Liquidation established a deadline 

for the initial filing of claims on June 13, 2004, though filed claims could 

continue to be amended after that date.  Id. at 171.   

According to the Liquidator’s July 31, 2019 Motion for a Claim 

Amendment Deadline (the “Motion”), as of the time of the Motion, the 

Liquidator had approximately $808.4 million in cash and invested assets 

under its control and had an annual budget for its activities of $13.5 

million.  Id. at 209-11, ¶¶ 11, 15.  

C. The Appellant 

Zurich Insurance plc, German Branch (“Zurich”), is the successor-

in-interest to Agrippina Versicherung Aktiengesellschaft, a member of a 

group, or “pool,” of insurance companies that underwrote insurance and 

reinsurance risks from 1962 to 1967 through the M.E. Rutty Underwriting 

Agency Limited (the “Rutty Pool”) in the United Kingdom.  Id. at 264, ¶ 5.  

In 1977, Home, through its United Kingdom branch and AFIA, entered into 

reinsurance contracts with Zurich and other Rutty Pool members whereby 

Home reinsured 100% of the Rutty Pool liabilities of the various AFIA 

1 The two-volume Interlocutory Appeal Statement Appendix is cited herein 
as “Apx.” 
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companies (the “AFIA Cedents”).2 See In re Liquidation of Home Ins. Co., 

154 N.H. 472, 474 (2006).   

In 1984, as part of the Insurance and Reinsurance Assumption 

Agreement between Insurance Company of North America (“INA”), Home, 

and the AFIA Cedents, INA agreed to reinsure 100% of Home’s 

reinsurance obligations for the Rutty Pool liabilities.  See id.  Thus, 100% 

of the liability for the underlying risks was to reside with INA, not Zurich, 

and not Home.  Since that time, INA and its successor Century Indemnity 

Company, both member companies of the Chubb Group (“Chubb”), have 

been obligated to pay Home for its reinsurance obligations to the AFIA 

Cedents, including Zurich.  Id. at 475. 

On June 3, 2004, Zurich timely filed its proof of claim for recovery 

for any underlying claims made or to be made that are covered by its 

reinsurance agreement with Home.  Apx. Vol. I at 272-78. 

D. The AFIA Agreement with the Liquidator 

After Home’s liquidation proceedings commenced in 2003, the 

Liquidator proposed and entered into an agreement with Zurich and the 

other AFIA Cedents (the “AFIA Agreement”), under which each AFIA 

Cedent undertook to continue submitting all of its Rutty Pool claims to the 

Liquidator, who in turn would submit them to Chubb and other reinsurers 

of Home. See Apx. Vol. II at 332.  This provided a great benefit to the 

Liquidator.  Without the AFIA Agreement, AFIA Cedents would have no 

incentive to submit claims to the estate, because their claims were of a low 

2 Several AFIA Cedents have filed notices of interest in this appeal in 
support of Zurich’s position. 
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“Class V” priority, unlikely to ever receive reimbursement, but the 

Liquidator could use their claims to collect reinsurance for the benefit of 

higher priority creditors.  See id. at 54-55, ¶¶ 2-4.  

In 2006, the Liquidator informed the New Hampshire courts that he 

would be able to recover an estimated $231 million of reinsurance from 

Home’s reinsurers on AFIA claims for the enormous benefit of Home’s 

priority creditors.  See In re Liquidation of Home Ins. Co., 154 N.H. at 477. 

This $231 million figure specifically included actuarial estimates for claims 

that were incurred but not yet reported (“IBNR”), a figure that Home 

advised the courts that it expected to increase.  Apx. Vol. II at 55, ¶ 3 and 

fn. 

In exchange for the filing of these claims by Zurich and other AFIA 

Cedents, the Liquidator undertook to distribute half of the net reinsurance 

recoveries (estimated in 2006 to be $69 million) to the AFIA Cedents, 

including Zurich, as Class I administrative expenses, and use the remainder 

to pay Home’s priority creditors pursuant to the priority distribution order 

of creditors set forth under New Hampshire law.  See In re Liquidation of 

Home Ins. Co., 154 N.H. at 477.  Thus, part of Zurich’s bargained-for 

consideration when it entered into the AFIA Agreement was the recovery 

of a substantial percentage of its IBNR claims (for which it received 

priority Class I status), in exchange for providing claims on which Home 

could collect reinsurance and distribute that to its creditors. 

Chubb objected to the agreement, but the New Hampshire Supreme 

Court ruled in 2006 that the AFIA Agreement was fair and reasonable.  In 

re: the Liquidation of the Home Insurance Company, 154 N.H. 472 (2006). 

The Supreme Court found that “[Chubb] would reap a substantial windfall 



13 

in the absence of the proposed agreement by depriving Home’s creditors of 

the amounts they would have paid but for Home’s insolvency.  This would 

frustrate the legislative purpose of obtaining full payment from reinsurers 

despite an insurer’s insolvency.”  Id. at 488 (citing RSA 402–C:36 and 

RSA 405:49, I). 

Further, the Court found that “the purpose of RSA chapter 402–C is 

to protect preferred creditors by reserving assets for them, including people 

insured by Home, and people with claims against those insured by Home . . 

. . [New Hampshire law] provides that the statute should be ‘liberally 

construed’ to effectuate this purpose.”  Id. at 488 (citing RSA 402-C:1, IV; 

RSA 402-C:1, III).  Moreover, the Court concluded, “the AFIA Cedents’ 

claims are significant, totaling approximately $231 million.  The substantial 

dollar amount of these claims suggests that it is reasonable to assume that 

collection proceedings would be lengthy, complex, and difficult.  Most 

importantly, as the superior court properly concluded, the agreement 

benefits the Class II claimants to Home’s estate since it increases the 

likelihood that their claims will be paid.”  Id. at 490 (emphasis added).3

Thus, the New Hampshire Supreme Court upheld the AFIA Agreement 

over the reinsurer’s objection. 

3 The Court also noted that the AFIA Agreement would enable the 
Liquidator to “marshal assets to be distributed to creditors which would 
otherwise be unavailable.” Id. at 483. 
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E. The Scheme of Arrangement 

Pursuant to the AFIA Agreement, a scheme of arrangement between 

Home and the AFIA Cedents (the “Scheme”) was implemented in 2004 

pursuant to § 425 of the English Companies Act of 1985.  See the Scheme, 

Apx. Vol. II at 59.  The Scheme creates a dynamic to secure the 

Liquidator’s recovery of reinsurance of AFIA Cedents’ claims from Chubb 

and other reinsurers, which to date has resulted in many millions of dollars 

of recoveries for Home (and which in turn have been distributed to Home’s 

priority creditors and to the AFIA Cedents).  Id.

Pursuant to the Scheme, the Liquidator may enter into compromises 

with reinsurers of Home, including Chubb, with input from the AFIA 

Cedents.  Apx. Vol. II at 113, ¶ 2.12.  The Scheme can only terminate upon 

one of a defined set of termination events, such as the agreement of the 

Scheme Creditors’ Committee (i.e., the AFIA Cedents) or the discharge of 

Home’s liabilities to the Scheme Creditors in full.  Id. at 136, ¶ 7.1.  None 

of those events have occurred, and none are proposed.  

When the Scheme began, the Liquidator recognized that the 

potential for recoveries made reinsurance one of Home’s “most valuable 

assets in relation to AFIA.” Id. at 77, ¶ 8. This remains true today.  

Due to the long-tail nature of much of the Rutty Pool business, 

which includes liability for asbestos, pollution and other types of long-tail 

claims, injured parties continue to file claims against the policyholders and 

ceding insurers of the Rutty Pool members, including Zurich, and those 

claims are reinsured by Home and, in turn, Chubb.  See Apx. Vol. I at 264, 

¶ 8.  Via the Scheme, Home continues to receive reinsurance recoveries that 

are then used to pay Home’s priority creditors and the bargained-for 
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consideration due to the AFIA Cedents. Indeed, the Liquidator reported to 

the Superior Court on September 17, 2020 that “[t]he collection of 

reinsurance is the principal remaining asset-marshaling task of the 

Liquidator.”  See Apx. Vol. II at 271, ¶ 16 (emphasis added). 

F. Zurich’s Separate Settlement Agreement with the 

Liquidator 

Additionally, Home (as supervised by the Liquidator) entered into a 

settlement agreement specifically with Zurich, under which Home 

committed itself to investigate, adjust and admit or refute liability for all 

claims brought by policyholders and cedent insurance companies insured 

and reinsured by Zurich (and then Home) through the Rutty Pool.  See Apx. 

Vol. I at 264, ¶ 7.  Home obligated itself to “do all things necessary to have 

[Home’s] obligations admitted into Home’s estate.”  Id. at 295, ¶ 6.3.2 

(emphasis added).  Home is thus contractually bound to handle Zurich’s 

claims, do all things necessary to have them admitted into Home’s estate, 

collect reinsurance recoveries, and distribute a portion of such recoveries to 

Zurich, with the remainder available to pay Class II creditors. 

G. The Motion for a Claim Amendment Deadline 

On July 31, 2019, the Liquidator filed the Motion at issue asking the 

Superior Court to impose a final claim amendment deadline of 150 days 

after the entry of the Court’s order granting the Motion.  Apx. Vol. I at 180.  

The Motion is an obvious prelude to the ultimate termination of the 

liquidation.  The Motion sought, among other things, to cut off IBNR 

claims of Home’s remaining creditors and to set a definitive date for 

creditors to report to the Liquidator their final remaining non-contingent 

claims.  After such a deadline is in place, Zurich would no longer be able to 
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update its proof of claim to reflect the new reporting of underlying claims 

that would otherwise be covered by Zurich’s reinsurance agreement with 

Home.   

Zurich and other AFIA Cedents, however, as well as policyholder 

creditors of Home, still have substantial amounts of contingent IBNR 

claims that have yet to be submitted to the Liquidator but which will 

eventually crystallize and become non-contingent claims.  As this Court set 

forth in 2006, reinsurance recoveries on these claims will continue to 

benefit Home’s priority creditors and will prevent Chubb from gaining an 

unfair windfall to the detriment of those creditors.   

Zurich, along with several other AFIA Cedents and other parties, 

objected to the Motion.  Apx. Vol. I at 224.  Following oral argument, the 

Superior Court granted the Motion.  Add.4 at 48, 65.  Zurich then moved for 

reconsideration of the Court’s Order.  Apx. Vol. I at 114.  While the 

Superior Court did correct several errors in its first order by removing an 

incorrect analysis of a supposed ability of the Liquidator to disavow 

contracts and an inaccurate reference to the conclusion of statutes of 

limitation for a specific kind of long-tail claim (sex abuse) that had not yet 

concluded, it ultimately denied Zurich’s Motion.  Add. at 66, 73-74.

This interlocutory appeal followed. 

4 The Addendum attached to this brief containing the two Superior Court 
rulings at issue is cited herein as “Add.” 
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SUMMARY OF THE ARGUMENT 

The Superior Court acted outside of its discretion in approving a 

claim amendment deadline based both upon the requirements of New 

Hampshire law and the specific circumstances of the objections launched 

by Zurich and others.   

New Hampshire law requires a “reasonable balance between the 

expeditious completion of the liquidation and the protection of unliquidated 

and undetermined claims.”  RSA 402-C:46, I.  It further requires the 

collection and distribution of all assets (when justified by expense) prior to 

termination of a liquidation and the equitable apportionment of any 

unavoidable loss.  RSA 402-C:48, I; RSA 402-C:1, IV.  The claim 

amendment deadline approved by the Superior Court, however, would 

prematurely end Home’s liquidation proceeding far earlier than other large 

insurance company liquidation proceedings and thereby: 1) forfeit assets in 

the form of reinsurance recoveries that would benefit priority creditors of 

Home and 2) bar claims by Home’s policyholders that will become ripe for 

filing over the next several years for losses arising from asbestos, pollution, 

talc, and other long-tail liabilities of Home that have already been incurred, 

but are not yet reported.  

The Superior Court approved the deadline without engaging in a 

proper balancing as required by New Hampshire law, because the 

Liquidator never provided the Superior Court with estimations of the 

monetary amount of claims that will be cut off by the deadline or the 

reinsurance assets yet to be recovered by Home.  Enactment of the claim 

amendment deadline now will result in unliquidated claims being 
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completely unprotected, unavoidable losses apportioned no recovery, and 

assets of Home’s estate left uncollected.   In each respect, these 

consequences of a premature claim amendment deadline run afoul of New 

Hampshire law and demonstrate the Superior Court’s abuse of its 

discretion. 

Furthermore, the Superior Court’s order abruptly ends the process 

set forth in the AFIA Agreement approved by the New Hampshire Supreme 

Court in 2006 that bestows Class I status on amounts due Zurich and other 

AFIA Cedents in order that reinsurance recoveries can be made to benefit 

priority creditors of Home.  The order also ignores Home’s specific 

contractual duty to Zurich to do “all things necessary” to ensure Zurich’s 

claims are admitted into Home’s estate. 

For each of these reasons, the Superior Court acted outside its 

discretion and Zurich respectfully requests that this Honorable Court 

reverse the Superior Court’s order and remand it for further proceedings 

consistent with this Court’s order.
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ARGUMENT 

I. Standard of Review 

The standard of review by this Court involves both factual and legal 

questions.  This Court will uphold the findings of the Superior Court unless 

they are “an unsustainable exercise of discretion.”  Bennett v. ITT Hartford 

Grp., Inc., 150 N.H. 753, 760 (2004) (insurance coverage case setting forth 

standard of review of matters within discretion of trial court).  In making 

such a determination, this Court considers “whether the record establishes 

an objective basis sufficient to sustain the discretionary decision made.”  

State v. Mitchell, 166 N.H. 288, 291 (2014).  However, this Court 

“review[s] the trial court’s application of the law to the  facts de novo.” 

DuPont v. Nashua Police Dep’t, 167 N.H. 429, 434 (2015).  “Statutory 

interpretation is a question of law, which [the Court] review[s] de novo.”

Everett Ashton, Inc. v. City of Concord, 169 N.H. 40, 44 (2016); Balise v. 

Balise, 170 N.H. 521, 523 (2017) (the New Hampshire Supreme Court is 

the “final arbiter” of legislative intent and begins its examination by 

ascribing the “plain and ordinary meaning” of statutory language). 

II. Approving a Claim Amendment Deadline Without 
Quantification of the Estate’s Assets and Liabilities Is an 
Unsustainable Exercise of Discretion that Fails to Reasonably 
Balance Competing Interests as Required by New Hampshire 
Law 

The fundamental question in this appeal is whether the Superior 

Court was correct in determining that a claim amendment deadline is 

justified at this stage of the liquidation in the absence of evidence regarding 

the estate’s assets and liabilities.  Under New Hampshire law, such a 

deadline must respect the “reasonable balance” that must exist between the 
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expeditious completion of the liquidation and the protection of unliquidated 

and undetermined claims.  RSA 402-C:46, I.  Here, though, the Liquidator 

provided no estimate of either the estate’s unrecovered assets or remaining 

liabilities that would allow such an analysis to take place.   

The deadline is a momentous event in the history of this liquidation, 

because it will cut off all creditors’ IBNR claims, regardless of their class.  

These creditors once dutifully paid premium to Home, expecting coverage 

for such claims.  In the case of any IBNR claims that are reinsured, such as 

those of Zurich and other AFIA Cedents, the deadline will also end the 

collection of reinsurance recoveries.  The ultimate distribution of those 

recoveries benefits both Class II Claimants and Zurich as a Class I recipient 

of administrative expenses.  Despite the significant nature of the 

Liquidator’s requested relief, the Motion was approved without the 

evidence necessary to truly balance the interests of the affected parties as 

required by New Hampshire law. 

In finding that establishment of a claim amendment deadline was in 

accord with a “reasonable balance” under New Hampshire law, the 

Superior Court emphasized: (a) the length of the liquidation to date, and (b) 

that AFIA Cedents’ claims were of a low “Class V” priority.  Add. at 61. 

As discussed further at pp. 33-34 below, the length of the Home 

liquidation is not a dispositive fact, in light of both this Court’s 2006 order 

and a comparison to other liquidation proceedings of longer duration.  With 

regard to the argument that AFIA Cedents claims are only of Class V 

status, the AFIA Agreement accords amounts due AFIA Cedents Class I 

status and also provides a benefit to Class II priority creditors that the 

Superior Court erroneously disregarded.   
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Moreover, the Act’s purpose is, among other things, to allow for the 

“equitable apportionment of any unavoidable loss.”  RSA 402-C:1, IV 

(emphasis added).  Establishment of a deadline that cuts off IBNR means 

no apportionment will be made to such losses that have been incurred but 

are yet to be reported by any claimant, regardless of class, and these 

unliquidated claims will be left completely unprotected.  Further, 

termination of the liquidation, which will follow any claim amendment 

deadline, should only occur when “all assets justifying the expense of 

collection and distribution have been collected and distributed.”  RSA 402-

C:48, I.  With claims still being reported, and assets in the form of 

reinsurance recoveries still to be collected and distributed to priority 

creditors, this is not the time under New Hampshire law to set a claim 

amendment deadline and end the liquidation.  To do so would not just harm 

Zurich and similarly situated AFIA Cedents, but all Class II claimants who 

stand to collect a portion of these assets. 

A. The Superior Court Erred by Failing to Follow the 4-Part 
Test Proposed by the Vermont Supreme Court in 
Ambassador 

While there is no binding New Hampshire authority directly on 

point, the Vermont Supreme Court addressed and denied such a motion of a 

liquidator in another insurer insolvency proceeding under the same 

statutory framework in In re Ambassador Insurance Co., 2015 VT 4, 114 

A.3d 492 (2015).  
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Ambassador applied Vermont’s insurer rehabilitation and insolvency 

act, which contains the same language as the Act at issue here.  Thus, it 

provides particularly persuasive authority.5

Ambassador involved an insolvent property/casualty insurer that was 

placed into receivership in 1983.  In re Ambassador, 114 A.3d at 493.  The 

court issued a liquidation order in 1987 and set a deadline of March 1, 

1988, for the filing of initial claims and accompanying proofs of loss.  Id.  

In the early 1980s – before the liquidation proceedings began – 

Ambassador issued two long-tail occurrence-based excess liability policies 

to AP Green Industries, a manufacturer of products containing asbestos.  Id. 

at 495.  By the early 2000s, AP Green’s liability for asbestos claims 

covered by those excess policies reached the levels that could have 

eventually triggered the policies.  Id. 

Meanwhile, in June 2010, years after the insurer was placed into 

liquidation, the liquidator “filed a motion with the superior court to 

establish a deadline by which all claimants, including those who previously 

filed policyholder-protection claims, would need to file final and complete 

proofs of claim.”  Id. at 496.  AP Green’s successor-in-interest objected on 

5 The New Hampshire Supreme Court has acknowledged the good practice 
of relying on persuasive authority from sister states in rendering decisions 
under New Hampshire law. See In re Waterman, 154 N.H. 437, 442 (2006) 
(rendering a holding “[i]n light of the above discussion of 
the persuasive authority from other jurisdictions[.]”); In re Opinion of the 
Justices, 129 N.H. 714, 718 (1987) (stating “[i]n so holding, we come to the 
same conclusion that other courts have reached when confronted with 
questions similar to those posed to us,” citing to multiple sister state 
authorities, then recognizing “the weight of such persuasive authority”) 
(citations omitted).
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the grounds that it was too soon to set a deadline because it would 

unreasonably limit claimants’ ability to submit proof of long-tail claims 

under the two excess policies.  Id.  The lower court rejected that argument 

and set a final deadline for submitting claims.  Id.

On appeal, the Vermont Supreme Court analyzed whether the trial 

court unreasonably imposed a final claim amendment date that was too 

early.  Id. at 497.  The Court discussed two “legal considerations” that 

affected whether the final claim date was reasonable.  First, “any final 

claim date must be consistent with the terms and goals of the liquidation 

order,” including distributing assets “in a manner that will assure the proper 

recognition of priorities and a reasonable balance between the expeditious 

completion of the liquidation and the protection of unliquidated and 

undetermined claims, including third-party claims.”  Id. at 498 (internal 

quotation marks omitted).6  Second, “any final claim date must be 

consistent with the critical goal of the liquidation process: the protection of 

the public in general and policyholders in particular.”  Id.  The Vermont 

Supreme Court found:  

The policyholders in this case paid good money for the 

insurance they purchased.  Members of the public who have 

sustained injuries for which the policyholders are liable may 

also suffer if the contracted-for insurance is not available to 

the policyholder[s].  When an insurer is insolvent, frustration 

6 As noted above, New Hampshire’s statutory language is identical. See 
RSA 402-C:46, I (“Under the direction of the court, the liquidator shall pay 
dividends in a manner that will assure the proper recognition of priorities 
and a reasonable balance between the expeditious completion of the 
liquidation and the protection of unliquidated and undetermined claims, 
including third party claims.”). 
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of some policyholders’ contractual expectations and a lack of 

coverage for some injured innocent third parties may be 

inevitable, but courts and liquidators should be loath to cut 

off valid claims in the face of ample funds to pay those 

claims without good reason. 

Id. (emphasis added) (citation omitted).

There were two additional facts in the case that justified a longer 

liquidation proceeding.  First, much of the insurance written by 

Ambassador was for “excess coverage for long-tail claims,” and “[i]njury 

caused by the risks insured by Ambassador—including disease caused by 

asbestos exposure—often does not declare itself until years, even decades, 

after the underlying exposure.”  Id. at 499 (citing Borel v. Fibreboard 

Paper Prods. Corp., 493 F.2d 1076, 1083 (5th Cir. 1973); M. Veed, Cutting 

the Gordian Knot: Long-Tail Claims in Insurance Insolvencies, 34 Tort & 

Ins. L.J. 167, 169 (Fall 1998) (included at Apx. Vol. II at 182, 184).  

Second, the Ambassador liquidator still had substantial undistributed assets 

on hand ($92 million); thus, there were still ample funds available to pay 

future claims.  In re Ambassador, 114 A.3d at 499–500.  The Court also 

found that there were ample funds to sustain the liquidation’s 

administrative costs for several more years.  Id. at 500-01. 

The Vermont Supreme Court then employed a well-considered 

framework for analyzing whether a proposed final claim amendment 

deadline in an insurance liquidation proceeding would foster a reasonable 

balance between the expeditious completion of the liquidation and the 

protection of unliquidated and undetermined claims of creditors. 

Specifically, the Vermont Supreme Court held that courts facing this issue 
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should analyze and weigh the following four factors: “(1) the company’s 

remaining assets; (2) the nature and amount of its remaining liabilities; (3) 

the administration costs of the estate; and (4) the extent to which delay in 

termination of the liquidation proceedings results in a delay of full payment 

to priority claim holders.”  Id. at 500.   

The Court then evaluated and applied these four factors and held that 

the trial court’s final claim amendment deadline date failed to strike a 

“reasonable balance between the expeditious completion of the liquidation 

and the protection of unliquidated and undetermined claims.” Id. (internal 

quotation marks omitted).  The Court “recognize[d] that this liquidation has 

continued for quite some time—nearly three decades—but the length of 

the liquidation is not in and of itself sufficient to justify cutting off valid 

but not fully ripe claims under the Ambassador policies when funds 

remain to pay those claims and the estate can be administered 

economically.”  Id. at 501 (emphasis added).  By denying the liquidator’s 

premature motion for a final claim amendment deadline, the Court’s 

decision has allowed the Ambassador liquidation proceeding to continue 

without fixing a final cutoff date for amendments of claims, thereby 

permitting IBNR to develop into non-contingent paid claims that can be 

included in the creditors’ claims against the Ambassador estate.  Six years 

after the Ambassador decision, the liquidation is ongoing, and creditors’ 

claim amendments continue to be accepted with no deadline in place for 

finalizing claims.7

7 See https://ambassadorliquidation.com. 
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The Superior Court, however, declined to apply Ambassador, 

mistakenly finding that the motion at issue in Ambassador was different 

than the Motion at issue here.  That is incorrect.  Even the Liquidator 

acknowledged as much in its Response to Zurich’s Motion for 

Reconsideration.  Apx. Vol. I at 143.  The Superior Court ignored the 

parties’ agreement on this point in its ruling on the Motion for 

Reconsideration, continuing to insist that Ambassador involved a different 

kind of requested relief.  Add. at 69.  Both motions, however, involve a 

deadline for the final amendment of previously submitted proofs of claim 

and both motions seek to cut off IBNR claims.  Thus, the Superior Court’s 

cited rationale in ignoring Ambassador is unavailing.  The Superior Court 

erred in refusing to apply the Ambassador framework to the Liquidator’s 

requested relief.  Fair application of the Ambassador test would result in 

denial of the Motion on the current record. 

B. Application of the Ambassador Test Would Result in a 
Denial of the Motion 

Were the Ambassador test to be applied here, all four factors weigh 

in favor of denying the Liquidator’s Motion to impose, at this time, a final 

claim amendment deadline that would deprive Home of substantial 

additional reinsurance recoveries/assets, and Home’s creditors of 

bargained-for coverage.  

First, with regard to the Company’s remaining assets, Home’s 

Estate still has over $800 million in undistributed assets and, in addition, 

has substantial reinsurance recoverables that will be due on non-contingent 

claims that will further augment the Estate’s assets in the foreseeable 

future.   
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The Liquidator, however, failed to provide the Superior Court with 

any estimate of the reinsurance assets that will be foregone by virtue of a 

premature claim amendment deadline.  And Home’s reinsurance is not 

limited to the reinsurance of AFIA-related claims.  Home has other 

reinsurance available to it, including but not limited to, its agreements with 

BAFCO Reinsurance Company Ltd. of Bermuda (“BAFCO”).8  In 2019, 

Home recovered $16.7 million in reinsurance, more than enough to offset 

its operating budget.  Apx. Vol. II at 280. In August 2020, the Liquidator 

reported more than $10 million on one quarterly report for Class V claims 

for which there was a “partial reinsurance allowance” – most of which was 

unrelated to AFIA Cedents.  Id. at 302-03. Without knowing how much 

future reinsurance would be given up, it is impossible to fully understand 

Home’s remaining assets and apply the first part of the Ambassador test. 

Second, with regard to the nature and amount of remaining 

liabilities, the IBNR claims that the Motion seeks to cut off are long-tail 

claims insured or reinsured by Home arising primarily from products 

injurious to humans (such as asbestos, silica, and talc), but also perhaps 

from harmful acts that occurred many years ago (such as child sexual 

abuse9 and sports head injuries), which, by their nature, take decades to 

8 BAFCO is the predecessor-in-interest to Century International 
Reinsurance Company Ltd. 
9 Notably, many states are in the process of reviving statutes of limitation 
for sex abuse claims, meaning that creditors of Home may face decades-old 
claims only now being brought for the first time.  See, e.g., Cal. Code of 
Civil Proc. § 340.1(q).  The Home’s insureds and reinsureds paid for 
coverage expecting that Home would respond to claims brought against 
them.  Obviously, the liquidation process means those insureds and 
reinsureds will not receive payment for the entirety of their claims, but they 
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become reported claims.  Thus, just as in the Ambassador liquidation, here 

there are substantial long-tail claims that will not be reported for years, 

making an early deadline unreasonable because it would deny coverage for 

these claims. 

There is one important difference between the application of this 

prong of the test in Ambassador and any attempt to apply it on the facts 

presented here.  In Ambassador, the liquidator supplied the Vermont courts 

with an estimate of IBNR.  In re Ambassador, 114 A.3d at 494, ¶ 7 (“In 

addition, the liquidator estimates that the amount of unknown, unasserted 

potential future claims is around $13 million.”).  In support of its Motion 

here, however, the Liquidator did not even attempt to quantify the claims 

arising from such IBNR of all creditors (regardless of class) that would be 

entirely cut off by a premature and unjustifiably early claim amendment 

deadline.  The Superior Court then summarily concluded that “no party to 

this action is in a position to produce a reliable estimate of the value of 

IBNR claims … .”  Apx. Vol. I at 36.   

That conclusion, however, erroneously ignored two key facts: 1) the 

Liquidator asked this Court to rely on an estimate of IBNR in 2006 when it 

sought approval of the AFIA Agreement (p. 12, supra); and 2) the 

Ambassador liquidator provided an IBNR estimate to the Vermont courts.  

should at least have the opportunity to seek their proportionate 
reimbursement for all claims that they are able to file prior to the expiration 
of statutes of limitations.  By seeking to impose a claim amendment 
deadline that is so premature that even statutes of limitations have not yet 
expired for claims that state legislatures have determined are deserving of 
compensation, the Motion effectively seeks to bring this liquidation to a 
close too quickly. 
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Calculating IBNR is something insurance companies like Home perform in 

the regular course of business.  It was error not to consider the estate’s 

IBNR before implementing a claim amendment deadline that forever ends 

the ability of creditors to receive recovery on such claims. 

Without an IBNR calculation, there was insufficient evidence for the 

trial court to determine whether the claims amendment deadline strikes a 

“reasonable balance between the expeditious completion of the liquidation 

and the protection of unliquidated and undetermined claims, including third 

party claims.”  RSA 402-C:46, I; see also RSA 402-C:48 (requiring that the 

Liquidator may apply to the court to terminate the liquidation once “all 

assets justifying the expense of collection and distribution have been 

collected and distributed under this chapter”).  In New Hampshire-Vermont 

Physician Serv. v. Durkin, this Court remanded a decision of the Insurance 

Commissioner finding that the opinion of an actuary of the insurance 

department who presented only conclusory opinions, not facts, was 

insufficient evidence to support position that 10-day reserve would be 

adequate to protect a medical services corporation’s subscribers.  See New 

Hampshire-Vermont Physician Serv. v. Durkin, 113 N.H. 717, 723-724 

(1973); see also New Hampshire-Vermont Hospitalization Serv. v. 

Whaland, 114 N.H. 92, 96 (1974) (similarly holding that evidence in record 

was insufficient to sustain finding that ten-day reserve “would be adequate 

to ensure the successful operation of the New Hampshire Blue Cross 

plan”).  This Court should similarly remand this case to require a 

calculation of IBNR, as the Liquidator has done before, and provide that 

information to the trial court for consideration.   
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Despite the Liquidator’s inexplicable failure to provide this Court 

with current information, there is undoubtedly IBNR that will be cut off if 

the premature claim amendment deadline is adopted, resulting in claims 

that will be fully borne by Home’s insureds and reinsureds and foregone 

reinsurance recoveries on those liabilities of Home.  The proposed 

settlement between Home and Johnson & Johnson (“J&J”) demonstrates 

this, as it provides a release by J&J of the Liquidator of any future claims 

J&J may have under its policies with Home.  Apx. Vol. I at 155.10  That is 

standard language appearing throughout Home’s settlements, and it 

demonstrates that IBNR was part of J&J’s approved claim.  For creditors 

such as Zurich that have not entered into such settlements with the 

Liquidator, their IBNR claims will be forfeited by a premature claim 

amendment deadline and policyholders or reinsureds like Zurich that 

faithfully paid premiums to Home will now bear the full costs of those 

claims.  This is particularly notable in the case of Zurich and other AFIA 

Cedents, because they would then be left holding the bag for 100% of 

claims that they once believed were ultimately reinsured by Chubb, which 

is not even an insolvent entity. 

While calculation of IBNR is necessarily an estimation, it is 

underpinned by mathematics and actuarial science.  The Liquidator was 

able to provide this Court with an estimate of IBNR seventeen years ago, 

10 The proposed settlement itself can be found on the Superior Court’s 
docket at: 
http://www.hicilclerk.org/DocsDB/2020.nsf/0FDF1FFECF349E1C852586
4E00633A23/$file/Motion%20to%20Approve%20Settlement%20with%20
Johnson%20&%20Johnson%20(A1604579).DOCX.pdf?OpenElement 
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when it reported that the AFIA Agreement for which it sought approval 

would lead to $231 million in reinsurance recoveries, including IBNR.  No 

claim amendment deadline should be granted without an objective and 

independent review of both IBNR and future reinsurance recoveries. 

Third, with regard to the administration costs of the estate, the 

annual costs to administer Home’s estate are modest when compared with 

the estate’s current assets, and these administrative expenses have declined 

substantially over the course of the liquidation.  The annual budget of 

Home’s administrative costs has decreased by 50% over the last 15 years 

(see Apx. Vol. I at 186), and likely will continue to decrease further.  One 

year of administrative costs constitutes only 1.6% of the $808.4 million in 

Home’s currently remaining assets.  Thus, there are ample assets to cover 

Home’s operating costs while additional claims are made against Home and 

additional reinsurance recoveries accumulate to pay those costs and 

reimburse claimants. 

Moreover, if Zurich and other AFIA Cedents are afforded the time 

and opportunity to commute their IBNR claims with their own cedents or 

policyholders, then there will be a sudden influx of reinsurance recoveries 

at one time when that commutation is presented as one claim to the estate 

(rather than stretching out over the years it takes individual underlying 

claims to be reported) that will offset Home’s annual administrative budget. 

The appropriate action in accord with New Hampshire law to 

minimize the estate’s administrative costs while still benefitting Home’s 

creditors is to adopt a procedure to calculate IBNR, facilitate 

commutations, obtain reinsurance recoveries on those commutations, and 

only thereafter terminate the liquidation proceeding once “all assets 
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justifying the expense of collection and distribution have been collected and 

distributed … .”  RSA 402-C:48, I. 

Fourth, with regard to any delay in making final payments, the 

Liquidator has already made numerous interim distributions to priority 

creditors, and keeping the liquidation open would not delay further interim 

distributions to these priority creditors.  

Given the distributions already made to Class II policyholders, 

priority creditors have not had to wait to receive partial payments.  Further, 

the Liquidator concedes that additional interim distributions can be made 

on approved claims while the liquidation remains open.  Apx. Vol. I at 181.  

Thus, priority creditors will not be disadvantaged by keeping Home’s estate 

open; in fact, they will benefit from Home’s reinsurance recoveries and will 

be able to amend their current claims for which Home is liable. 

In addition, as the Vermont Supreme Court wrote in Ambassador,

“the length of the liquidation is not in and of itself sufficient to justify 

cutting off valid but not fully ripe claims … when funds remain to pay 

those claims and the estate can be administered economically.”  In re 

Ambassador Insurance Company, Inc., 114 A.3d at 501.  Thus, the mere 

fact that a denial of the Motion will result in delaying the conclusion of this 

liquidation does not, in and of itself, warrant granting the Motion to the 

detriment of future long-tail claimants and creditors.  

It is important to note that it is common for liquidation proceedings 

of property/casualty insurance companies with long-tail IBNR liabilities to 

last multiple decades.  Indeed, imposing an early final claim amendment 

deadline only 18 years after Home was placed into liquidation would be 

contrary to the precedent established by other liquidations.  See In re 
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Ambassador Insurance Company, Inc., 114 A.3d 492 (thirty-four years, 

beginning in 1987 and no claim amendment deadline has been set); In re 

Liquidation of Integrity Ins. Co., 193 N.J. 86, 935 A.2d 1184 (2007) (nearly 

thirty years, beginning in 1987 and concluded in 2016, 

https://www.nj.gov/dobi/finreceivership/integrityfinalorder160106.pdf); In 

re Liquidation of Midland Ins. Co., 16 N.Y.3d 536, 947 N.E.2d 1174, 1176 

(2011) (nearly thirty years; entered into liquidation proceedings in 1986 and 

final claim amendment deadline of December 31, 2015, 

http://www.nylb.org/Documents/Midland_POC2015Order.pdf); Pac. Mut. 

Life Ins. Co. of Cal. v. McConnell, 44 Cal. 2d 715, 719, 285 P.2d 636, 637 

(1955) (nearly thirty years; entered into liquidation proceedings in 1937, 

was still proceeding through the judicial system in 1955, and closed in 

1967, https://www.caclo.org/perl/companies.pl?closed=1).11  These other 

proceedings demonstrate how unusually early it would be to impose a final 

claim amendment deadline on Home’s creditors now, after only eighteen 

years have elapsed, particularly given the massive size of this liquidation 

and the long-tail nature of the claims involved. 

11 See also Liquidation of Union Indemnity Insurance Company of New 
York (twenty-five years; entered into liquidation in 1985 and final claims 
date entered in 2010, http://www.nylb.org/UnionIndem.htm), Liquidation 
Proceedings of Pine Top Insurance Company (twenty-three years; entered 
into liquidation proceedings in 1987 and final claims deadline in 2010, 
https://www.osdchi.com/closed/pinetop.htm); Liquidation Proceedings of 
American Mutual Reinsurance Company (twenty-one years; began in 1988 
and closed in 2009, https://www.osdchi.com/closed/americanmutual.htm); 
Liquidation Proceedings of Los Angeles Insurance Company (twenty-one 
years; began in 1973 and closed in 1994, 
https://www.caclo.org/perl/index.pl?document_id=d7a1369866b95e9d6df5
726826ad88f1). 
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Therefore, upon application of the four-factor Ambassador test, the 

proposed deadline does not, on the record provided by the Liquidator and 

accepted by the Superior Court, strike a “reasonable balance between the 

expeditious completion of the liquidation and the protection of unliquidated 

and undetermined claims, including third party claims” as required by RSA 

402-C:46, I.  

C. Even if This Court Fashions a Different Test, the 
Liquidator Must Estimate Assets and Liabilities in Order 
for a Reasonable Balance to be Determined Under New 
Hampshire Law 

Even if the Ambassador test is not specifically applied, some 

framework must be used to determine whether this is the appropriate time 

for a claim amendment deadline.  In fashioning any test, consideration must 

first be given to the purpose of the Act, and specifically to providing for the 

“equitable apportionment of any unavoidable loss.”  RSA 402-C:1, IV.  

Furthermore, pursuant to New Hampshire law, there must be a “reasonable 

balance” between unliquidated claims and the expeditious completion of 

the liquidation.  RSA 402-C:46, I.  Finally, the fact that such a deadline is a 

prerequisite to termination of the liquidation should be considered.  Any 

plan for a deadline must account for the Act’s requirement for the 

collection of all economically justifiable assets prior to termination.  RSA 

402-C:48, I.  Thus, any balancing requires analysis of the amount of future 

claims that will be forever barred and the amount of reinsurance recoveries 

that will be forever lost.   

The IBNR forfeited by the Liquidator’s requested relief consists of 

“unliquidated and undetermined” claims entitled to protection under New 
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Hampshire law.  RSA 402-C:46, I.  These claims represent liabilities for 

which Home’s policyholders paid premium for coverage, and which, by 

virtue of a premature claim amendment deadline, would have to be borne in 

their entirety by those policyholders.   

IBNR can be estimated.  When it was to the Liquidator’s advantage 

to rely on IBNR when it wanted this Court to approve the AFIA Agreement 

in 2006, the Liquidator estimated IBNR and asked this Court to rely on it.  

With the benefit of another fifteen years of claim development, an estimate 

of IBNR today should be even more accurate.   

Once IBNR is estimated, then the reinsurance asset yet to be 

recovered can also be estimated across the breadth of Home’s reinsurance 

program (i.e., not merely reinsurance relating to AFIA Cedents’ claims).  

The Superior Court, however, approved the claim amendment deadline 

without any consideration of what assets are being given up that could then 

be used to pay priority creditors in order to provide an “equitable 

apportionment of any unavoidable loss.”  RSA 402-C:1, IV.  Further, 

without estimation of this asset, the Superior Court could not know whether 

its collection is economically justifiable, which is a prerequisite to 

termination of the liquidation.  RSA 402-C:48, I.  Enacting a deadline now 

without knowing the value of that asset sets up a fait accompli when, upon 

the Liquidator’s eventual motion for termination, those assets can no longer 

be collected and thus cannot be factored into a court’s analysis of such a 

motion as required under RSA 402-C:48, I. 

Moreover, given this Court’s edict that the AFIA Agreement 

“benefits the Class II claimants” (In re Liquidation of Home Ins. Co., 154 

N.H. at 490), any balancing exercise must account for the benefit those 
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claimants receive from the recovery of these assets.  This analysis requires 

the IBNR and reinsurance recoverable information the Liquidator has not 

provided.  It was an abuse of the Superior Court’s discretion to cast the 

AFIA Agreement aside without regard for the value of IBNR when this 

very Court expressly considered IBNR at the time it approved the AFIA 

Agreement. 

By not providing the necessary information, the Liquidator left the 

Superior Court with no ability to assess alternative outcomes, such as an 

extended deadline or the continuation of interim payments to priority 

creditors.  See p. 32, infra.  Ruling on the Motion now need not be an “all 

or nothing” proposition.  Indeed, interim payments could continue to be 

made to priority claimants while further assets are recovered in the years 

ahead and then additional payments to those priority claimants are made. 

Rather than consider these factors, however, the Superior Court 

ruled on an incomplete record.  Simply put, the Liquidator has not met its 

burden of proof as the moving party.  Applying any balancing test without 

this information is impossible, and thus the Court’s conclusion that the 

Liquidator’s balancing of interests was “reasonable” is an error of fact and 

law and outside its discretion under New Hampshire law. 
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III. The Superior Court Erred in Granting the Motion for Other 
Reasons Applicable to Zurich’s Circumstances 

A. Imposing a Deadline at this Time Conflicts with the AFIA 
Agreement Approved by this Court, as well as Zurich’s 
Settlement with the Liquidator 

Additionally, the Superior Court erred in imposing a deadline that is 

at odds with the agreements the Liquidator invited and entered into with 

Zurich and other AFIA Cedents in the early 2000s.  In its initial order, the 

Superior Court wrote that the Liquidator has the extraordinary power to 

“disavow” its contracts, so the Superior Court did not consider the AFIA 

Agreement or Zurich’s settlement agreement.  Add. At 61.  After both 

Zurich and the Liquidator informed the Superior Court that the Liquidator 

had no such power to disavow post-liquidation agreements such as these, 

the Superior Court reconsidered its order, but found that these agreements 

had “no bearing” on its decision because the agreements did not specifically 

address how long the Liquidator must accept amended claims.  Add. at 69.  

Thus, even upon reconsideration, the Superior Court completely 

disregarded the AFIA Agreement approved by this Court and Zurich’s 

separate settlement agreement with the Liquidator.  Though the Superior 

Court emphasized that the AFIA Agreement did not “address how long the 

Liquidator is obligated” to accept such claims (id.), this Court’s 2006 

ruling did.  There, this Court wrote that “it is reasonable to assume that 

collection proceedings would be lengthy, complex, and difficult.”  In re 

Liquidation of Home Ins. Co., 154 N.H. at 490.  When the collection 

proceedings turned out to be lengthy as predicted, their length should not 

have been used by the Superior Court as a rationale – let alone the primary 

rationale - to end them. 
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The Liquidator negotiated a deal with Zurich and the other AFIA 

Cedents that benefitted both parties – and Home’s priority Class II 

creditors.  The Liquidator represented to this Court that $231 million of 

reinsurance assets would be collected if the Court approved the AFIA 

Agreement.  That amount included IBNR.  Zurich’s ability to recover a 

portion of that IBNR was part of the offered consideration for its entering 

into that agreement that benefitted the Liquidator and prior claimants.  

Moreover, Paragraph 6.3 of the Agrippina/Zurich Settlement 

Agreement with the Liquidator provides that Home will respond to claims 

asserted by policyholders against Zurich’s policies and “do all things 

necessary to have [Home’s] obligations admitted into Home’s estate.” Apx. 

Vol. I at 295, ¶ 6.3.2 (emphasis added).  The proposed claim amendment 

deadline ends the process of accepting Home’s obligations and cuts off the 

flow of future reinsurance recoveries the Liquidator once touted to this 

Court.  If IBNR would be cut off now by the Liquidator’s proposed claim 

amendment deadline, then when future claims are reported and brought by 

policyholders and cedent insurers of the AFIA Cedents, Zurich would lose 

the bargained-for reinsurance coverage from Home and Home would not be 

able to collect reinsurance from Chubb to pay Class II priority creditor 

claims.  Plainly, imposition of a deadline also means the Liquidator is not 

doing “all things necessary” to have Zurich’s obligations admitted into 

Home’s estate; in fact, with regard to Zurich’s IBNR, the Liquidator is 

actively trying to prevent the admission of those obligations. 

If, however, the Superior Court’s order is reversed, Home and 

Chubb will continue to handle future claims brought against Zurich, and 

reinsurance recoveries arising from those claims will continue to benefit 
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both Home and the AFIA Cedents as all parties envisioned when they 

entered into these agreements.  Home will then be living up to its 

obligations under these agreements and this Court’s 2006 plan for the 

recovery of reinsurance assets to benefit priority creditors until a requisite 

showing has been made under New Hampshire law that it should end. 

B. Imposing a Premature Deadline Conflicts with the 
Scheme of Arrangement that Binds Home 

The Scheme of Arrangement initiated by and binding upon Home is 

also at odds with the Liquidator’s proposed early claim amendment 

deadline. The January 22, 2004 agreement with all AFIA Cedents 

implements the Scheme of Arrangement between Home and the AFIA 

Cedents and imposes a binding contractual obligation on the Liquidator to 

pay the AFIA Cedents 50% of the Liquidator’s reinsurance recoveries (less 

specified deductions, such as offsets asserted by the reinsurers) for their 

claims, with the other 50% remaining for use to pay Class II claimants.  

Apx. Vol. II at 332. 

The Scheme also expressly authorizes the Liquidator to enter into 

commutations with Home’s reinsurers.  Apx. Vol. II at 113, ¶ 2.12.  

Unbeknownst to Zurich until recently, however, the Liquidator ended these 

efforts to collect IBNR amounts that would benefit Home’s priority 

creditors.  Apx. Vol. I at 266, ¶¶ 12-13.  This failure by the Liquidator to 

commute with Home’s reinsurers coupled with the request for a premature 

claim amendment deadline has frustrated the very purpose of the Scheme, 

which was to allow the Liquidator to collect claims – including IBNR – 

from Home’s reinsurers.  The result is a proposed premature claim 

amendment deadline that unfairly and unreasonably bestows a windfall on 
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Home’s reinsurers, to the detriment of both Class II creditors and the AFIA 

Cedents, including Zurich.  The Liquidator should live up to its contractual 

obligations, maximize reinsurance recoveries, and later propose a claim 

amendment deadline once that process is complete. 

C. Imposing a Claim Amendment Deadline at this Time is 
Unfair to Zurich Because the Information Necessary to 
Determine Its Final Claims Is in the Possession and 
Control of the Liquidator and/or Chubb 

Granting the Liquidator’s Motion and imposing a 150-day deadline 

would also impose severe and unfair hardship on Zurich because it does not 

presently possess the information necessary to calculate its IBNR claims 

and quantify the fair value of its case reserves.  

Under the terms of the Settlement Agreement between the 

Liquidator and Zurich, the claims against Rutty Pool members are handled, 

adjusted, and settled by Home, either through itself or through Chubb.  See 

Apx. Vol. I at 264, ¶ 7.  Zurich has no role in this process, as it long ago 

obtained 100% reinsurance from Home and then all liabilities were to rest 

with Chubb.  Zurich’s Settlement Agreement expressly provides that 

“Home shall, either itself or through AISUK,12 have the sole right to and 

will investigate, adjust and admit or refute liability for such claims in the 

name and with the authority (which is hereby granted and/or confirmed)” of 

Zurich.  See Apx. Vol. I at 295, ¶ 6.3.  That Settlement Agreement further 

provides that Home will either itself, or through Chubb, advise Zurich of 

12 AISUK has been succeeded in this role by CISUK, a Chubb 
entity. 
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adjusted claims and provide information needed by Zurich “for the 

determination of claims in Home’s estate.”  Id. at ¶ 6.3.1.

Currently, claims against the insurance policies and reinsurance 

contracts of the Rutty Pool members are submitted directly to Chubb by the 

policyholders and ceding insurers of Rutty Pool members, as Chubb was 

intended to be the party ultimately liable for such claims.  While quarterly 

reports of gross reserves are shared with Zurich, Zurich does not have 

sufficient information to be able to estimate its IBNR with confidence and 

then attempt to commute those IBNR claims. Apx. Vol. I at 266-67, ¶ 14.  

That detailed information is in the possession of the Liquidator and/or 

Chubb.  Id. at 265, ¶ 9.

This imbalance in information highlights the unfairness of the 

Liquidator’s Motion.  Zurich and other AFIA Cedents agreed to help the 

Liquidator collect substantial amounts of claims from Chubb, including 

IBNR, when they entered into the AFIA Agreement and established the 

Scheme together with the Liquidator.  Now, the Liquidator has requested a 

claim amendment deadline earlier than in other analogous insurance 

liquidations and has sought to cut off IBNR claims that form an important 

component of the consideration offered to the AFIA Cedents in 2004 in 

return for their agreement to settle.  Meanwhile, Zurich has not engaged in 

its own settlement discussions regarding its future claims because it lacks 

the information needed to calculate them with confidence. 

It is worth noting that, in his Motion, the Liquidator suggested that 

creditors with remaining unresolved proofs of claim are merely “resistant” 

or unwilling to quantify or settle their claims.  Apx. Vol. I at 197. The 

Liquidator offered no evidence or proof to support this contention.  In any 
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case, Zurich is certainly not a recalcitrant claimant who has dallied and 

failed to present settled claims to the Liquidator.  Zurich has been waiting 

for IBNR to crystallize into reported claims and for the outcome of the 

Liquidator’s commutation negotiations with Chubb.   Indeed, there is 

nothing that Zurich could do to expedite the reporting of long-tail IBNR 

claims other than wait for the injuries from the underlying exposures to be 

reported as claims. 

Therefore, the Superior Court erred by completely disregarding this 

Court’s 2006 ruling and the Liquidator’s various agreements with and 

obligations to AFIA Cedents.  For these additional reasons, the Superior 

Court’s order should be reversed. 

CONCLUSION 

Consistent with New Hampshire law, the Superior Court should 

have applied a balancing test similar to or identical to that found in 

Ambassador that weighs the expeditious completion of the liquidation 

against the protection of unliquidated and undetermined claims, including 

implementation of the Act’s purpose to provide for the “equitable 

apportionment of any unavoidable loss.”  The Superior Court should also 

have considered that the Act only allows termination of liquidation 

proceedings upon the collection and distribution of all economically 

justifiable assets, but the deadline ends the collection of certain assets.  The 

Superior Court could only have applied such a balancing with an estimation 

of the claims that would never be paid and the assets (in the form of 

reinsurance recoverables) that would be discarded.  By failing to provide 

this information, the Liquidator did not meet its burden of proof.  By 



43 

granting the Liquidator’s requested relief, the Superior Court exceeded its 

discretion.   

Furthermore, under the circumstances presented here by the AFIA 

Agreement approved by this Court and the Zurich settlement agreement 

with the Liquidator, the Court erred in failing to consider the Liquidator’s 

binding contractual obligations when approving a premature claim 

amendment deadline in contradiction of those obligations. 

Wherefore, Zurich requests that this Honorable Court find the 

Superior Court’s Order Approving the Claim Amendment Deadline to be 

issued in error and remand the case for further   proceedings consistent with 

this Court’s order. 

REQUEST FOR ORAL ARGUMENT 

Zurich requests fifteen (15) minutes of oral argument. Attorney 

Steffen will argue for Zurich. Copies of the written decisions appealed from 

are included in an addendum to this brief. 
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