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MERRTMAC|(, SS.

TIIE STATE OF NEW HAMPSHIRE

SUPERIOR COURT

Docket No. 217-2003.8Q-00106

In the Ùfâfter of the Liquidation of
The Home Insur¡nce Company

-.,[tÞ()P(ÐÊßD}'
ORDER APPROVING CLAIM AMENDMENT DEADLINE

On consideration of the motion of John R. Elias, Insurance Commissioner of the State of

New Hampshiren as Liquidator ("Liquidator") of The Home Insurance Company (.,Home"),

requesting an order approving a claim amendment deadline for the frnal submission of

amendments to proofs of claim and proofs of claim in the Home liquidation, notice of the motion

and the deadline for filing of objections having been given as directed in the order of notice,{andr

d after consideration of timely filed object l"*/1"
Court hereby ORDERS as follows:

l. Establishment of the requested claim amendment deadline is fair and reasonable

and in the best interest of the Home liquidation and Home's creditors as it will facilitate the

resolution of claims and advance the distribution of the estate's assets and the closure ofthis

proceeding without unnecessary administrative expense. It represents a reasonable balance

between the expeditious completion of the liquidation and the protection of unliquídated and

undetermined claims, including third party claims, in accordance with RSA402-C:46.

2. The Liquidator's Motion forApproval of ClaimAmendment Deadline is granted.

3. The date 150 days from the date ofthis Order, or if such date is a Saturda¡

Sunday or holida¡ the next business day is hereby established as the ClaimAmendment

Deadline for the final submission of amendments (including supplements or any other

20



enlargements) to prooß of claim and new prooß of claim in the Home liquidation. Amendments

to previously filed proofs of claim and any new proofs of claim must be filed by an amendment

or completed proof of claim form that is received by the Liquidator on or before the Claim

Amendment Deadline or that is mailed to the Liquidator by U.S. mail and bears a legible

postmark showing mailing by U.S. mail on or before the Claim Amenáment Deadline. Any

amendments to previously filed prooß of claim or new prooß of claim received by the

Liquidator after the ClaimAmendment Deadline (unless mailed on or before the Claim

Amendment Deadline as specified above) shall not be considered. Amendments to proofs of

claim and proofs of claim shall be sent to:

The Home Insurance Compan¡ in Liquidation
6l Broadway, Sixth Floor
New York, NY 10006

4. The June 13,z}OlClaim Filing Deadline established by the June 13, 2003 Order

of Liquidation pursuant to RSA402-C:26 and :37 continues to apply. The Liquidator shall

determine whether claims received after the Claim Filing Deadline but on or before the Claim

Amendment Deadline are excused or unexcused late-fïled claims pursuanf to RSA 402-C:37,11

and III. The Liquidator shall review and determine all claims filed on or before the Claim

Amendment Deadline. Subject to the provisions of this Order, which shall control, the

procedures of the Restated And Revised Order Establishing Procedures Regarding Claims Filed

With The Home Insurance Company In Liquidation dated January lg,2001 (,,Claims procedures

Order") shall continue to apply to the determination ofclaims in the Home liquidation.

5. Claims against Home not fïled with the Liquidator on or before the Claim

Amendment Deadline by amendment to a previously filed proof of claim form or by a new proof

of claim form as provided in paragraph 3 above are bared from any distribution of the assets of

2
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the Home estate. Post-Claim Amendment Claims and Potential Claims (as defined below) are

deemed to prejudice the orderly administration of the liquidation within RSA 402-C:37 and are

barred from any distribution of the assets of the Home estate:

a, Post-ClaimAmendmentDeadlineClaims. A"Post-ClaimAmendment

Deadline Claim" is any amendment (including supplement or any other enlargement) to

any previously filed proof of claim or any new proof of claim that is frled after the Claim

Amendment Deadline. Post-Claim Amendment Deadline Claims are deemed to prejudice

the orderly administration of the liquidation and shall not be considered, regardless of

whether good cause - including but not limited to any reason constituting "good cause"

under RSA 402-C:37,lI - exists for filing afrer the Claim Amendment Deadline, and

regardless of whether a right to reopen, refile, or supplement a claim was previously

reserved. The Liquidator shall reject all Post-Claim Amendment Deadline Claims

without consideration of their merits.

b. Potential Claims. A"Potential Claim" is any claim intended to be covered

by a proof of claim or an amendment to a previously filedproof of claim where aspecific

claim has not been asserted by a specifïc claimant against a specific person on or before

the Claim Amendment Deadline. These are sometimes referred to as "incurred but not

reported" claims. Examples of Potential Claims are set fonh in the Liquidator's motion

for approval of claim amendment deadline. Potential Claims are deemed to prejudice the

orderly administration of the liquidation and shall not be considered, effective as ofthe

ClaimAmendment Deadline. The Liquidator shall reject all Potential Claims, effective

as of the Claim Amendment Deadline, without consideration of their merits.

3
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6. Claimants with open prooß of claim seeking coverage under a Home policy or

reinsurance contract for Potential Claims must amend their proofs of claim by identifying and

providing the particulars of all claims for which coverage is sought. Claims that have not been

identifìed (as a specific claim by a specific claimant against a specific person) on or before the

ClaimAmendment Deadline shall be baned because, if later identified, they will be Post-Claim

Amendment Deadline Claims in accordance with paragraph 5 above.

7. Amendments to proofs of claim must include available supporting information

regarding the ciaims. The Liquidator may request claimants to provide additional information or

evidence in support of their proofs of claim and amendments as provided in RSA 402-C:38, II.

The Liquidator may consider a claimant's failure to tímely provide requested supplementary

information as ground to deny a claim, subject to review as provided in the Claims Procedures

Order.

8. Claimants issued notices of determination as to Class V priority only, defening

determination as to amount, must amend their proofs of claim on or before the Claim

Amendment Deadline and include an explanation of why their prooßof claim should be

determined as to amount. In the absence of an amendment, the previous notices of determination

shall be considered final determinations, and the Liquidator need not make any further

determinations on those proofs of claim.

9. The establishment of the ClaimAmendment Deadline does not affect claim

determinations, including settlements, previously approved by the Court or made or entered by

the Liquidator and not yet approved by the Court as of the Claim Amendment Deadline.

10. The establishment of the ClaimAmendment Deadline does not permit the refiling

or rearguing of proofs of claim previously determined by the Liquidator. Duplicative

4
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amendments or proofs of claim shall not be submitted. If a proof of claim or amendment

duplicates or reasserts a previously determined claim, the Liquidator shall reject the proof of

claim or amendment without consideration of its merits.

I l. The ClaimAmendment Deadline applies to all claims except (a) administration

costs within RSA402-c:44,1, and (b) claims of the United States Government.

12. Within 30 days from receipt of this Order, the Liquidator shall mail notice of the

Claim Amendment Deadline in the form attached to this Order by first class mail, postage

prepaid, using the latest mailing address provided to the Liquidator by the claimant, to all

claimants who have open prooß of claim in the Home liquidation. Open proofs of claim means

those on which (a) there has been no determination, (b) there has been only a partial

determination or determinations, (c)-there has been a determination that has not yet been

approved by the Court, (d) there has been a determination as to priority but deferral as to amount,

or (e) there has been a determination that provided that the claimant could submit ñ¡rther claims.

Whers the claimant is represented by counsel, notice shall also be mailed to counsel at the latest

address provìded to the Liquidator. Notice to claimants or eounsel with addressesoutside the

United States shall be sent by air mail, postage prepaid.

13. The Liquidation Clerk shall promptly post this Order and the notice attached to

this Order in the Merrimack County Superior Court Files and the Key Documents Relating to the

Liquidations sections of the Home Liquidation Clerk website (www.tricitcle*.orÐ.

SO ORDERED

5

Dated: I , LT
Justice
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The Home fnsurance Company, in Liquidation
6l Broadway, Slxth Floor

New York, hfY 10006

POC No(s).: _
NOTICE OF CLAIM AMEhTDMENT DEADLINE

F'OR THE HOME INST'RANCE COMPANY,IN LIQTIIDATION

To Persons who have open prooß of slaim in the liquidation of The Home Insurance Company (..Home,,)
and other percons:

Home is in liquidation Proceedings before the Menimack County Superior Court of the State of New
Hampshire (he f'Court"), In the Mattgr ofthe Liquidation of The Home Inçurance company. Dookot No.2l7-2003-EQ.00l06.JohnR.Elias,Insurand,isthi' Liquidator of Home (,,Liquidator').

The court has established IINSERT BUsINEss DATE 150 DAYS F.ROMDATE
oF coURT's ORDER on u¡xr nusiÑi:,'SS nÀU as the Ctalm Amendmenr Deadtine for rhe
final amendment of proofs of clalm or_submisslon of proofs of ctaim ln thellone liquidation.
Claims against H_ome must be receivpd by the Liquidätor or nostm¡rked bv U.S. måil on or beforetheClelmAmendmentDeadline¡tthe¡ddresssetforth"@msharing
in any distribution of assets fiom the Home estate. "Post Claim Amendment Cla¡¡ns" ¡ndr?otential Claims" as defined the Order Approving Claim Amcndment Ile¡dline dated
sre barred and will not be considered. The Order.Àpproving Claim Amendment be"júãF-
available in the "Key Documenb Rclating To The L¡qu¡datio;st'section of the Home iiquij"ti"n
Clerk website, www.hicilclerk.ors.r 8t ¡-nSnnt LINKI.

If you have an open proof of cl¡im in the Home liq-uidaúion, you have until _frNsERT SAME DATEI to amend your proof of õlatmto suiplement or upd@lffifñllf you
add a claim, you must include an explanation of why the ctaim r"äs not filed by theiune 13, 200a claim
filing deadline with your amendment, Ifxour open proof of claim seeks coverage under s Homc
policy or reinsurance contract for Potential Ct¡imi, you musú amend your proof of claim to make it
specific by identifying and providing the particulars of aU claims for úhich'cover¡ge ls sought.

{ny new proofs of claÍm in the Home liquidation musf be filed on or before
IINSERT SAMI DATEI. The proof of ctaim form and instructions may Ue oUtõãõ-õ@inn-toading
them from the "Key Documents R:t:,1".g_Iq The Liquidations" section df the website fo'r ttre úq;iüi;",
www.hicilclerk.o¡9, by calling l-800-347-0014 during regular business hours (Monday-Friday å-lÈù,
or by writing to the address above. You must include an õxplanation of why yòur ptoõf orcuim was not
filed by the June li,z004 claim fïring deadrine with your pioof of claim.

If you have been issued a notice of determination as to Class V priority ont¡ deferring
determination as to amount, you have until _ IINSERT SAUB "li¿,l.nl 

to ãmend your
proof of claim and include an explanation of w!frñlîoof of claim should be determined as to
amount' In the absence of an amendment, the previous notices of determination shall be considered final
determinations, and the Liquidatorheed not máke any further determination on your proof of claim.

Your submisslon must include av¡ilable supportÍng information regarding your claim.

6
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Amendmentsandproofsofcl¡immustbeg!vt!9-u-eu¡det^or@
mail on or before th" 

= . , , ltrYsEnmm DiiEl cËr Amendment Dead¡ne.Amendmenft 
"T! 

proofs oiclaim received or postmerked ifter the claim Amendment Deadlinewill not be considered.

John R. Elias, New Hampshire Ingurance Commirsioner,
ac Liquldator of The llome fnsurance Company

7
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@\, þtate uf $etuHrmyØItírl
MERRIMACK COUNTY SUPERIOR COURT

IN THE MATTER OF THE LIQUIDAT¡ON OF
THE HOME INSURANCE, CO.

Docket No.: 21 7-2003-EQ-001 06

ORDER

, John R. Elias, lnsurance Commissioner of the State of New Hampshire, as

Liquidator of the Home lnsurance Company (the "Home"), has moved for the Court to

establish a final deadline for the amendment or submission of claims in the Home's

liquidation proceedings (the "Claim Amendment Deadline"). The Court granted the

Liquidator's motion on January 28,2021, over the objection of various parties, including

several insurance agencies reinsured by the Home (the "AFIA Cedents"). A number of

AFIA Cedents (the "Objecting Creditors") now move for the Court to stay and to

reconsider portions of its January 28,2021 Orders granting the Liquidator's motion.

These are: the German branch of Zurich lns., P.L.C., Württembergische Versicherung,

A.G. (collectively, "Zurich and Württembergische"), Nationwide Mutual lns. Co.,

lndemnity Marine Assurance Co., Nederlande Reassurantie Groep N.V., NRG Victory

Reinsurance Ltd., NRG Fenchurch lns. Co., Ltd., New Zealand Reinsurance Co.,

Tenecom Ltd., Undenryriters at LloycJ's of London, Winterthur Swiss lns. Co., and World

Auxiliary Corp., Ltd. The Liquidatorl partially objects. For the following reasons, the

Objecting Creditors' motion for partial reconsideration of the Court's January 28,2021

1 The current Liquidator, and the party bringing the objection, is Christopher R. Nicolopoulos. Mr. Elias
has not served as lnsurance Commissioner since December 2019.
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Orders is DENIED in part, while their motion to stay is GRANTED in part.

A. Motion for Reconsideration

A motion for reconsideration "shall state, with particular clarity, points of law or

fact that the [C]ourt has overlooked or misapprehended." Super. Ct. Civ. R. 12(e). The

Objecting Creditors contend the Court overlooked or misapprehended each of the

following: (1) the Liquidator does not have the power to disavow post liquidation

contracts, (2) the facts before the Vermont Supreme Court in ln re Ambassador

Insurance Co , 114 A.3d 492 (2015), are the "[s]ame as [p]resented [h]ere" and this

Court's application of the balancing test employed by the ln re Ambassador court must

account for the Liquidator's "[flailure to [e]stimate" the value of incurred but not reported

("lBNR') claims, (3) the statute of limitations for claims brought pursuant to New York's

Child Victims Act has been extended to August 2021, and (4) the status of Johnson &

Johnson's settlement is unclear and may bear upon the Court's consideration of the

instant motion. (Zurich and Württembergische's Mot. Recon. at 1-9.) The Court

_addrqsses each argument_in turn.

First, the Objecting Creditors successfully argue the Court misapprehended the

Liquidator's power to disavow contracts post-liquidation pursuant to RSA 402-C:25, Xl.

RSA 402-C:25, Xl provides, in relevant part, that "[s]ubject to the [C]ourt's control, [the

Liquidatorl may . . . affirm or disavow any contracts to which the insurer is a party." ln

its January 28,2021Order addressing the AFIA Cedents' objections to the Claim

Amendment Deadline (the "Primary Order"), the Court interpreted this provision to grant

the Liquidator broad authority to disavow any prior agreements the Liquidator may have

reached with the AFIA Cedents once appointed to the liquidation. Upon

2
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reconsideration, such a reading does not comport with the policy goals sought to be

advanced by the statute, nor with the New Hampshire Supreme Court's endorsement of

binding agreements between the AFIA Cedents and the Liquidator. See ln re

Liquidation of Home lns. Co. , 154 N.H. 472, 490 (2006) (upholding the AFIA

agreements as "fair and reasonable"); 402-C:1, lV ("The purpose of this chapter is," in

part, to promote "[i]mproved methods for rehabilitating insurers" and to "[e]nhance[] [the]

efficiency and economy of liquidation."). Despite the ostensibly broad language of RSA

402-C:25, Xl, courts in other jurisdictions have interpreted similar statutory provisions to

apply only in the pre-liquidation context. See, gg, State ex rel. Waqner v. Kav, 722

N.W.2d 348, 355 (2006) (The "liquidator is not automatically bound by the

preaopointment contractual obligations of the insurer.") (emphasis added); Beniamin v.

Pipolv, 800 N.E.2d 50, 59 (2003) (Ohio Ct. App. 2003) ("Thus, we hold that when a

liquídator is appointed by court order, as in the instant case, she is not automatically

bound by the pre-appointment contractual obligations of the insurer.") (emphasis

added): First Am. lns. Co. v. mmonwealth Gen. lns. Co. , 954,q.W-zd 460, 469 (Mo,.

Ct. App 1997) (The applicable state statute "grants [the liquidator] broad authority to

disaffirm pre-liquidation agreements to which the insurer is a party . . .") (emphasis

added).

Nevertheless, for the reasons cited in the Primary Order, the Court properly

concludes the Claim Amendment Deadline strikes "a reasonable balance between the

expeditious completion of the liquidation and the protection of unliquidated and

undetermined claims." See RSA 402-C:46,1. The agreements reached between the

Liquidator and the Objecting Creditors, including those common to allAF|A Cedents
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and those reached with individual parties, have no bearing on the result reached by the

Court. Nothing in the texts of the agreements cited by the Objecting Creditors, nor by

any of the AFIA Cedents in this litigation, addresses how long the Liquidator is obligated

to accept the filing of proofs of claim, nor purports to set aside generally applicable

limitations the Liquidator may ordinarily impose on the filing of such claíms. In the

absence of any contractual language addressing these matters, or of any other

indícations that the Liquidator ever manifested an intent to limit his authority to impose a

Claim Filing Deadline, the Court cannot read into the parties'various agreements what

the parties did not see fit to include. Poland v. Twomev, 156 N.H.412, 414 (2007) ("A

valid, enforceable contract requires . . . a meeting of the minds," which consists of a

shared understanding of the "essential terms" of the agreement and a "re¡ifest . . .

intention" to be bound by such terms) (emphasis added).

Second, the Court neither overlooked nor misapprehended any issue of fact or

law in its treatment of ln re Ambassador,ll4 A.3d 492. Super. Ct. Civ. R. 12(e). As

the Court noted in its-Primary Order, theJacts before the Vermont Supreme-Gourt in ln

re Ambassador are not the same as those presently before the Court. ln re

Ambassador dealt with a claim filing deadline, not a claim amendment deadline. Here,

a claim filing deadline was imposed more than sixteen years ago, in June 2004. ln

addition, unlike the liquidator before the Vermont Supreme Court in ln re Ambassador,

the Liquidator here does not have sufficient means to pay all policyholder claimants in

full. Crucially, the Liquidator is unable to issue final disbursements to policyholder

claimants unless and until a claim amendment deadline is imposed. The Court can

hardly agree with the Objecting Creditors that the facts before the Vermont Supreme

4
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Court in ln re Ambassador are, in practice, the "[s]ame as [those] [p]resented [h]ere."

(Zurich and Württembergische's Mot. Recon. at 6.) Moreover, the Court committed no

error by failing to require the Liquidator to quantify the value of IBNR claims prior to

weighing the factors adopted by the ln re Ambassador court. No party to this action is

in a position to produce a reliable estimate of the value of IBNR claims and, for the

reasons laid out in the Court's Primary Order, there are sufficient facts before the Court

for it to conclude the ln re Ambassador factors, if applicable, do not compel the Court to

require the Liquidator to keep the liquidation open at the expense of ensuring final

distributions are disbursed to priority creditors.

Third, the Objecting Creditors successfully argue the Court misapprehended the

latest extension of the statute of limitations applicable to New York's Child Victims Act.

See N.Y. C.P.L.R. S 21a-g Q02O). The statute of limitations pertaining to New York's

Child Victims Act was most recently extended to August 14,2021, not 2020. ld. (An

"action [hereunder] may be commenced not earlier than six months after, and not later

tþa¡ two vears and six months after" Felruary 14,2019, "the effective date of thjs

section.") (emphasis added). The Court erroneously relied on a prior version of the

statute, which instead read "not earlier than six months after, and not later than one

year and six months after" the effective date of the statute. ld. (2019) (emphasis

added).

Nevertheless, the Court is not persuaded that the interests of those Class ll

policy holders who may be affected by the statute of limitations'extension outweigh the

interests of other Class ll policy holders in securing timely, final distributions on their

pending claims. lt has now been more than sixteen years since the expiration of the

5
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Claim Filing Deadline, and the Liquidator has a statutory mandate to "[e]xercise and

enforce all the rights, remedies and powers" of priority creditors, not individually but as a

class. 402-C:25, xvlll, X. The court committed no error by granting a Claim

Amendment Deadline that prioritizes the interests of all Class ll creditors over the

interests of individual creditors who are or may be affected by limitations extensions to

statutes that implicate potential claims. ln the absence of the Claim Amendment

Deadline, the Liquidator is unable to distribute substantial estate assets to Class ll

creditors for the foreseeable future, frustrating his statutory obligation to secure an

"expeditious completion" of the liquidation that timely distributes to priority creditors as

large a portion of their claims as possible. lçl.; RSA 402-C:46, l.

Finally, the Court's January 28,2021 Orders contain no errors of fact or law with

respect to any aspect of Johnson & Johnson's settlement agreement with the

Liquidator. As the Objecting Creditors note, Johnson & Johnson withdrew its objection

to the Claim Amendment Deadline priorto the December 11,2020 hearing on the

merits. Tlre stqlus of the setUement agreement has no bearing on theCourtls January

28,2021 Orders and the Court was under no obligation to consider any of Johnson &

Johnson's former objections once those objections were withdrawn. Accordingly, the

Objecting Creditors have failed to identify, with "particular clarity," any "points of law or

fact that the [C]ourt has overlooked or misapprehended" sufficient to warrant a reversal

of any of the Court's January 28,2021 rulings. Super. Ct. Civ. R. 12(e).

B. Motion to Stay

Contemporaneously with their motion for reconsideration, the Objecting Creditors

have filed a motion to stay the Court's January 28,2021Orders "during the pendency of

6
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reconsideration and for a further period of time as necessary to allow for appeal,"

whether direct "or interlocutory," to "the New Hampshire Supreme Court." (Zurich and

Württembergische's Mot. Stay fl 3.) They argue that the 150 day period afforded by the

Court to submit amendments to existing claims with the Liquidator is only a "short

period," and allowing the "claim amendment time period to run while the Court considers

issues on reconsideration" is unfairly prejudicial to the Objecting Creditors, as the issues

raised by the motion to reconsider "bear directly on the Court's approval of the claim

, amendment deadline itself." (ld. 15.) ln addition, they argue the Claim Amendment

Deadline renders the Objecting Creditors' appeal "vulnerable to a mootness argument"

absent a stay. (ld. fl6.)

The Liquidator does not object to a stay of the Claim Amendment Deadline

"limited to the time until Zurich and Württembergische's motion for reconsideration is

resolved." (Liq.'s Resp. Mot. Stay fl 1.) However, the Liquidator opposes the grant of a

stay pending appeal, citing prejudice to Class ll creditors, whose claims have

preference oyer the Objecting Creditorsl Class V claims and who would othenruise be

prevented from receiving "the full extent of available distributions in a timely fashion."

(ld.tlfl 1-5 (citing RSA 402-C:44, tt).)

The Court retroactively grants a stay of its Janu ary 28,2021 Orders ending 30

days from the issuance of this Order, so as to afford the Objecting Creditors an

opportunity to pursue an interlocutory appeal with the New Hampshire Supreme Court.

While the Court is mindful that allowing the clock to run on the Claim Amendment

Deadline may prejudice the Objecting Creditors' arguments on appeal, the Court is also

mindful of the interests of Class ll priority creditors in securing final distributions from the

7
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Home liquidation. As the Objecting Creditors have only Class V priority status, their

interests must yield to those of higher priority creditors that stand to benefit from an

imposition of the Claim Amendment Deadline. See RSA 402-C:44.

The Objectíng Creditors are, accordingly, granted an opporlunity to confer with

the Liquidator and submit to the Court an agreed-upon "interlocutory appeal statement"

pursuant to Sup. Ct. Civ. R. 46(a). ("Whenever any question of law is to be transferred

by interlocutory appealfrom a ruling . . . counsel shall seasonably prepare and file with

the trial court the interlocutory appeal statement or interlocutory transfer statement '

pursuant to Supreme Court Rule 8 or Supreme Court Rule g . . .") The Court is mindful

"that interlocutory appeals should be limited to exceptional cases" and will only sign an

interlocutory appeal statement compliant with Supreme Court Rules. Guvette v. C & K

Dev. Co., 122 N.H. 913, 918 (1982). lf the parties do not come to an agreement on the

scope or any other material aspect of the interlocutory appeal statement within 14 days

of the clerk's notice of decision on this order, counsel for the Objecting Creditors and for

lhe liquidator shall qach qubmit competing statements for the Çoult's csnsideration

within 7 days of that deadline. lf an interlocutory appeal is sought, the January 28,2021

Orders will be stayed. ln the event a final interlocutory appeal is accepted by the New

Hampshire Supreme Court, the Objecting Creditors'motion to stay is GRANTED,

pending a resolution of the question raised on appeal. Othenryise, the Court's January

28,2021 Orders shall take full effect as of 30 days from the issuance of this Order or 30

days from the date of any decision by the New Hampshire Supreme Court denying an

interlocutory appeal, whichever is later.

For the foregoing reasons, the Objecting Creditors' motion for partial
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reconsideration is DENIED, in part, and their motion to stay is GRANTED, in part.

SO ORDERED.
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(Proceedings commence at 9:29 a.m.) 

THE COURT:  Good morning. 

UNIDENTIFIED SPEAKER:  Good morning. 

THE COURT:  So this is in the matter of the 

liquidation of The Home Insurance Company.  We are scheduled 

for a hearing on a motion for approval of the claim amendment 

deadline.   

I'm going to ask that, unless you are speaking, just 

to keep your computer -- your microphone on mute just so that 

we don't have a lot of background noise here.   

We're going to have three sets of hearings today; 

the first will be on objections made by Ms. Linda Peeples -- 

that will be at 9:30.  At 10:00 we will have a hearing on 

objections made by Zurich Resolute and Nationwide.  And at 

1:30, hear from policyholders Johnson & Johnson and the 

Catholic Foreign Mission Society, also known as Maryknoll 

Father and Brothers.   

I did see that there may have been some developments 

with regards to Johnson & Johnson.  So perhaps, at some point, 

Counsel could bring me up to speed on whether there have been 

some developments with regards to Johnson & Johnson.   

But I'm going to start with -- we'll stick to that 

schedule even if we're a little bit ahead of things unless we 

have everybody on that wants to be heard.  But I think there 

may be people observing who may think we're going to adhere to 
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the schedule.  So my plan would be to just continue to adhere 

to the schedule that we have announced with regards to hearing 

these matters.   

So I don't see Ms. Peeples, but I do see that she is 

actually on this right now.   

Ms. Peeples, can you hear me? 

MS. PEEPLES:  I can hear you, but I don't -- I 

don't -- my video is not showing, so let me just fix that, but 

I can hear you. 

THE COURT:  Okay, great.  So mindful of the fact 

that the purpose of this hearing is to hear on objections to 

the request for approval of the claim amendment deadline, why 

don't you tell me what your objection is to approval of the 

claim amendment deadline? 

MS. PEEPLES:  Okay.  My objection is the ruling of 

my claim.  My claim is a employee's claim; it's a 401K plan 

that I established with The Home Insurance during my 

employment during the 80s -- I think, '84 to '89.  And my 

objection is my ruling -- my objections is to the ruling that 

The Home Insurance liquidation made to my claim.   

I'm asking the Court, give me moral justice that The 

Home Insurance will settle my claim irregardless of to the 

ruling that they made because of my 401 that I invested 

personally my money into the company.   

And that's been over -- I was in my 20s.  I'm 59 
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years old -- years old now, and I'm at retirement.  And 

personally, I feel that I am entitled to my retirement -- my 

401 -- the money that I invested.  And I understand that Home 

Insurance liquidations have their particular rulings for 

employees, and they class me as a Class 5.   

But I'm asking the Court to give me moral justice, 

give me my savings that I personally put invested into the 

company with good faith that I can have my retirement.  I was 

in my early 20s when I retired (sic).  I'm 59 years old.  I'm 

due my retirement.  And that's -- that's my objection to their 

ruling that they made to me. 

THE COURT:  Okay.   

I don't know if the Liquidator wants to respond to 

Ms. Peeples?   

MR. SMITH:  Yes, Your Honor.  Eric Smith, for the 

Liquidator.   

I just have two points I'd like the make in brief 

response.  First is that Ms. Peeple's filings don't present an 

objection at the claim amendment deadline.  The claim 

amendment deadline will not affect her claim since it is a 

known claim presented in a POC.  She has instead requested 

that the Court reexamine her claim.  Liquidator submits that 

the Court should not do so.   

Her claim was addressed by the Liquidator back in 

2011.  And then, in a disputed claim proceeding for the 
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referee in 2012 leading to the referee's order on the merits 

in March of 2013 which assigned -- upheld the Liquidator's 

assignment to the claim to Class 5, which will not receive any 

distributions, and therefore the Liquidator does not pose to 

address the merits of her claim. 

Since the claim has been determined to be Class 5, 

and that has been upheld by the referee, and she did not file 

a motion to recommit after that to seek review of it the 

matter is, in our view, final.  Thank you. 

THE COURT:  Um-hum. 

Anything further, Ms. Peeples? 

MS. PEEPLES:  Pardon me? 

THE COURT:  Did you want to say anything further in 

response to Liquidator's arguments? 

MS. PEEPLES:  Yes.  What I want to say, I understand 

the ruling is a Class 5.  What The Home Insurance explanation 

that they gave me is there would not be enough funds.  There 

is funds to settle my claim.  I'm not asking for Home 

Insurance to give me anything.  I'm asking them to settle my 

claim based on what I invested into the company.  My 401 

retirement is due to me.   

If I would have had my retirement from Home 

Insurance over the 20 some years it has been, my retirement 

could have been invested for my -- for the future of my 

family, for the future of my children, for my children's 
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college fund.  Because my retirement was caught up in 

litigation with Home Insurance Company, I feel that I am due 

what I have put into the company.  I -- I earned that.   

The money is there.  I'm asking the Court to give me 

justice and settle my claim, my retirement, that I'm due.  I'm 

59 years old.  I'm on -- I'm so many years away from 

retirement.  Had I would have had my retirement, I wouldn't be 

here, but because my retirement was caught up with the company 

in liquidation, I'm asking for justice.  Settle my claim.  The 

money is there.   

It is a liquidation court, I understand the ruling.  

The ruling is saying there won't be enough money for Class 5.  

I have a claim.  I have a valid claim.  Please, settle my 

claim. 

THE COURT:  Okay. I think I understand your 

argument, Ms. Peeples.  I will take that under advisement.   

So I guess my question now is, I know we had 

published time for other people to speak and set aside times.  

I'm wondering, given that we had set that whether we should 

reconvene at 10:00 and take up the next category or proceed. 

I'd be happy to hear from counsel.  I don't know. 

Attorney Smith, if you have thoughts on that? 

Attorney Leslie? 

MR. LESLIE:  Your Honor, David Leslie, for the 

Liquidator.  This might be an opportune moment to update the 
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Court on the Johnson & Johnson matter?  So the Liquidator in 

Johnson & Johnson have reached a settlement; that agreement 

has been submitted to the Court for approval.  And Johnson & 

Johnson has withdrawn its objection to the claim amendment 

deadline.  So Johnson & Johnson will not be participating in 

this afternoon's hearing. 

THE COURT:  Okay. 

MR. LESLIE:  So I simply wanted to update the Court 

on that. 

THE COURT:  Great, thank you.   

Does anybody have thoughts on proceeding with the 

next category, or I'm certainly mindful of the fact that we 

did let people know that we were going to follow that 

schedule, so some folks may not be calling in until close to 

10:00?   

I think -- given that, I think, we ought to take a 

break and resume this hearing at 10:00 mindful of that, so 

that nobody is left out of this discussion.   

I do see we have a lot of people on, and I know, you 

know, it's not like I'm going to be doing lots of other work 

in the next 20 minutes.  But, I think, in fairness to the 

people who received notice as to when things are scheduled, we 

ought to take a break right now.  I'll go off the record, and 

then we'll resume this hearing at 10:00.  Thank you. 

MR. LESLIE:  Thank you. 
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MR. SMITH:  Thank you, Your Honor. 

MS. PEEPLES:  Thank you. 

THE COURT:  Yep. 

(Recess at 9:39 a.m., recommencing at 10:00 a.m.) 

THE COURT:  Okay.  We are back on the record in the 

matter of the liquidation of The Home Insurance Company.  

We're now on for the 10:00 objectors, and I know that we have 

at least three categories of folks who may be speaking on 

objections in this category of objectors.   

So maybe -- I don't know who's going to speak on 

behalf of Zurich Insurance?  I don't know if Attorney Rouvalis 

is going to be speaking or our other Counsel's going to be 

addressing the Court. 

MR. ROUVALIS:  Your Honor, Mark Rouvalis here along 

with Viggo Fish from McLane.  And I'd introduce to you Peter 

Steffen from Freeborn & Peters in Chicago.  We've been working 

closely together on this, and he's going to handle the oral 

argument for the objection. 

THE COURT:  Great, thank you.   

Attorney Steffen? 

MR. STEFFEN:  Thank you, Your Honor.  Good morning. 

And good morning, Counsel. 

Along with Mark and Viggo at McLane, I represent two 

separate objectors, Zurich and Verishicherung, who have joined 

forces for the purposes of this objection.  They are two of 
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the AFIA Cedent's that were reinsured by The Home.  And in 

1977, The Home entered into reinsurance contracts with the 

AFIA Cedent's, whereby The Home reinsurance 100 percent the 

AFIA Cedent liabilities relating to something called the 

running pool.  In 1984 INA agreed to reinsure 100 percent of 

The Home's liabilities, and INA's successor to that is CHUBB.   

Now, as we know from the papers, after the 

liquidation proceeding commenced in 2003 the Liquidator and 

the AFIA Cedent's entered into settlement agreements.  Under 

the agreements, the AFIA Cedent's submit their claims, the 

estate collects the reinsurance that benefits all Class 2 

creditors, and the estate pays the AFIA Cedent's a portion as 

a Class 1 administrative expense.  

CHUBB objected to those settlement agreements at the 

time, and the matter went to the New Hampshire Supreme Court.  

And the liquidator told the court at that time that the estate 

had IBNR claims against its reinsurers to the tune of -- it 

could be as much as 231 million dollars and that the 

settlement agreements with the AFIA Cedent's would allow the 

estate to collect that reinsurance. 

So this puts the AFIA Cedent's in a unique position 

as respects to this motion for a claim amendment deadline 

because the claims that my clients and the other objectors 

submit benefit Class 2 creditors.   

Now, when the New Hampshire Supreme Court ruled on 
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CHUBB's objection to the settlement agreements back in 2006, 

the New Hampshire Supreme Court ruled that the settlement 

agreements were reasonable and recognized that this would be a 

quote lengthy, complex, and difficult, close quote, process.  

And "most importantly the agreement benefits the Class 2 

claimants to Home's estate since it increases the likelihood 

that their claims will be paid."  That's at 154 NH 472 at 490. 

Now, as Liquidator has repeatedly told the Court, 

collection of reinsurance is the principal asset marshaling 

task of the liquidator.  Most recently, that statement appears 

in the 78th report at CAD hearing 622 in today's binder.   

To institute a claim amendment deadline now would 

cut off future claims and would leave assets of the estate on 

the table, uncollected, and undistributed to Class 2 

creditors.   

Next, I think it's important to point out that the 

Liquidator has not given the Court an indication of what the 

effect of its proposed claim amendment deadline would be.   

Now, obviously, there are inherent uncertainties in 

IBNR calculation.  But in the Ambassador case that we cited 

from the Vermont Supreme Court, there, that liquidator told 

the Vermont Court that there was an estimated 13 million 

dollars in future claims that would be cut off by a claim 

amendment deadline.  That was in paragraph 7 of the Vermont 

Supreme Court opinion 198 Vermont Reporter 341 at 345.   
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Here, no similar effort has been made by the 

Liquidator.  Less, I suggest that we are flying blind as to 

what might happen if the Liquidator's deadline is imposed.  We 

believe that for the Liquidator to seek to impose the claim 

amendment deadline it should provide an actuarial estimate to 

the Court as to what future claims might be cut off forever, 

so the Court knows what the implications of the Liquidator's 

request would be, and it would also give the Court an estimate 

of the reinsurance recoveries that the estate will never 

benefit from if such a deadline is imposed.   

Now, as we pointed out in page 24 of our objection, 

which is CAD hearing 210, these liquidations often well exceed 

20 years.  Ambassador has been going on since 1987 with no 

claim amendment deadline yet set.  And that's because of the 

kinds of claims that these liquidations deal with, and here 

we're talking about long-tail claims.   

The claims that are affecting my clients are long-

tail asbestos claims.  AM Best reports that there's an average 

of 1.7 billion dollars in additional asbestos losses reported 

over each of the last five years.  There are still thousands 

of asbestos claims being filed across the country every year.  

As the Court's likely aware, many states have deferral 

registries that allow plaintiffs to file claims now and to 

hold the statute of limitations until the plaintiff 

experiences symptoms.   
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Other Home claims could have environmental, silica, 

Roundup, firefighter foam, liabilities that are just now 

coming out to the fore.  Then, of course, there are also sex 

abuse claims.   

You know from the New York Liquidation Bureau that 

New York's revival statute goes to August of 2021.  And 

California is now in year one of a three-year revival window.  

May other states have enacted similar legislation or are 

considering it.   

So under these circumstances, we do not believe this 

is the time to cut off future claims by entities who dutifully 

paid their premium to The Home expecting to be covered in the 

event of a loss. 

Now, the Liquidator has pointed to its 

administrative expenses and its budget and claims that that 

justifies implementing a claim amendment deadline.  The recent 

quarterly report, though, shows that the estate recovered 16.7 

million dollars in reinsurance last year, which exceeded its 

budget, and as of June 30th of this year was on pace for about 

12 million dollars in recoveries this year, those numbers are 

at CAD hearing 631.   

And as an example of how the AFIA Cedant's can 

contribute, back in 2015 one of the Cedent's, Enstar, commuted 

for 14.3 million dollars, and that clearly contributed money 

to the estate via reinsurance recoveries that benefitted Class 
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2 creditors.   

So when the Liquidator says that we should shut this 

down now to make final payments to Class 2 creditors, the 

Liquidator also admits that it can continue to make interim 

distributions.  That's at page 2 of its motion, CAD hearing 2. 

For now, the estate still has a five-year lease on 

its New York office with an option to extend that to 2031.  

Obviously, when they arranged for that lease they were aware 

of the potential for this proceeding to last many more years.  

And meanwhile, the administrative costs of the estate are 

declining every year.   

So it's in keeping with the length of similar 

insolvencies, and it's predicted by the New Hampshire Supreme 

Court here that this could be a lengthy and difficult process.  

We believe that this should be allowed to play out, so Class 2 

creditors can recover as much as they can. 

Now, the Court has seen several settlement 

agreements come across it's desk in recent months.  Some of 

those settlement agreements mention future claims directly, 

others simply say that any claims that may be brought under 

the subject policies are settled and that Home is released 

from those policies; presumably, there was consideration for 

that, so the Liquidator can settle future claims.  With my 

clients, however, the Liquidator says that we have to talk to 

CHUBB.   
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Now, as related in the affidavits from my clients, 

at CAD hearing 229 to 30 and 324 to 25, they believed that the 

Liquidator was negotiating with CHUBB on their behalf.  The 

Liquidator can do that pursuant to the scheme of arrangement 

in the UK proceeding involving The Home's United Kingdom 

branch, that's at CAD hearing 459 to 60.  Our understanding is 

that the Liquidator's not doing that.   

But the Liquidator does admit that it has to be a 

part of this process because we cannot cut through and have 

our own agreement with CHUBB.  That's at page 4 of the 

Liquidator's response to our objection, footnote 2, at CAD 

hearing 715.  So we have a situation where other's future 

claims are settled but not those of the AFIA Cedent's.   

And I think this comes back to the unique position 

that my clients and the other AFIA Cedent's are in, which is 

that our future claims would result in reinsurance recoveries 

paid by CHUBB, and CHUBB handles our claims as Home's agent 

pursuant to the settlement agreement.   

Now, the Court will recall that The Home insured, my 

client's liabilities a hundred percent, and CHUBB reinsured 

The Home for those liabilities at a hundred percent.  So even 

though my client's insured underlined policyholders, my 

clients do not handle or adjust those claims.   

Under the settlement agreement, The Home committed 

itself to investigate and adjust all claims brought by my 

51



  

16 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

 

client's policyholders.  That's at CAD hearing 261 for Zurich 

and CAD hearing 352 for Verishicherung. 

The Home, either through itself or it's agent CHUBB, 

has the sole right to investigate and adjust these claims and 

are to provide us with the information necessary to settle 

claims with The Home estate.   

Now, my clients have repeatedly asked the Liquidator 

and CHUBB, it's agent, for IBNR information.  And as we put in 

our papers at CAD hearing 208, reserves for the running pool 

numbers are at approximately 34 million dollars.  The problem 

is, some of these claims have not had their reserves adjusted 

by CHUBB in 20 years, despite their duty under the agreement 

for them to adjust claims.   

And my client's actuaries cannot estimate IBNR under 

those circumstances.  Actuaries use case reserves to apply a 

loss development factor and estimate IBNR, but they're not 

comfortable doing that when reserves haven't been adjusted in 

20 years in some of these cases.   

So the Liquidator needs to have its agent actually 

handle claims, like it's supposed to, and then we can adjust 

case reserves, actuaries can do their work to develop a sound 

IBNR number of those reserves, and then we can talk about 

settling that IBNR and benefitting the creditors of the 

estate.   

Now, the Liquidator says that CHUBB doesn't have to 
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settle if it doesn't want to, but for now, with the specter of 

this claim amendment deadline hanging out there, CHUBB may 

reasonably believe that they can wait this process out and it 

doesn't need to reach a settlement with us on future claims 

because they know that there's a chance that in a few months 

this will all be rendered moot. 

Now, New Hampshire law, RSA 402 C46, states that 

quote,  

"Under the direction of the Court, the Liquidator 

shall pay dividends in a manner that will assure the 

proper recognition of priorities and a reasonable 

balance between the expeditious completion of the 

liquidation and the protection of unliquidated and 

undetermined claims, including third party claims."   

That protection of unliquidated and undetermined 

claims mandated by New Hampshire law, which clearly includes 

the IBNR we're talking about, is why we believe the Court 

should deny the Liquidator's motion, particularly under these 

circumstances, were either waiting for that IBNR to crystalize 

or giving us the runway to obtain a settlement that benefits 

Class 2 creditors through reinsurance recoveries.   

Now, earlier I mentioned the Ambassador case from 

Vermont.  I know the Liquidator has said that the courts now 

need to pay particular attention to the Ambassador case 

because that had a special fact where the estate was able to 
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pay all the creditors, but the Vermont Supreme Court there set 

out a four-factor test, and if that was the only issue that 

mattered, they wouldn't have needed a four-factor test, it 

would have been a one-factor test.  And I think that four-

factor test is enlightening and perhaps helpful to the Court 

in resolving this.   

The Vermont Supreme Court looked at four things; 

first, the companies remaining assets, and here they are still 

very sizable.   

Number two was the nature and amount of remaining 

liabilities.  Again, what we're talking in terms of the nature 

of these liabilities, is talking about long-tail claims that 

take decades to resolve, but for which my clients and others 

dutifully paid their premium to The Home to cover.   

And in terms of the amount, well, again, the Court 

has not been informed of what the effect of this claim 

amendment deadline might be in terms of cutting off those 

recoveries and those amounts. 

The third factor from Ambassador was the 

administration costs of the estate, which are under 13 million 

dollars in 2018 and 2019, and as I said, less than reinsurance 

recoveries.   

And fourth -- the fourth factor was the extent to 

which the delay results in a delay of full payment to priority 

creditors.  Obviously, if the claim amendment deadline is not 
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imposed, there will be a delay, but this is an unusual delay 

because here the delay can result in greater payments to 

priority creditors through the reinsurance recoveries that 

would come from the claims that my clients submit.   

So here's what Zurich and Verishicherung request 

from the Court; first, we request that the Court deny the 

motion and keep the estate open because as long as there's a 

deadline hanging over our head, CHUBB will have no reason to 

settle our future claims. 

Second, the Liquidator and its agent CHUBB have to 

adjust claims like they are supposed to and get us the reserve 

information that we need.  We've asked for this.  It has not 

been forthcoming, but if the message from this Court is that 

there is not going to be a claim amendment deadline until this 

happens, perhaps matters will change.  And then, after a 

reasonable time to evaluate that information, if we can reach 

a settlement with CHUBB for future claims, that's great; it's 

a win/win.  The estate can recover reinsurance and pay more to 

Class 2 creditors.   

Once CHUBB can be brought to the table, the Court 

can then consider what is an appropriate deadline.  If the 

Liquidator, again, is concerned about ongoing administrative 

costs, this plan would help bring that to a close. 

So with that, I thank you, Your Honor, for your 

consideration.  I know there are other AFIA objectors present 
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who may have more to add, but I'm happy to answer questions at 

the appropriate time. 

THE COURT:   Thank you.   

I think, what I'm going to do is give the other AFIA 

objectors a chance to speak.  And then, I'll hear from the 

Liquidator, and then when we get to responses I may have some 

questions for Counsel.   

Let me ask, I do see Attorney Pastori.  I don't know 

if she's going to speak or anybody with whom she's associated 

in this matter? 

MS. PASTORI:  Good morning, Judge Kissinger -- 

THE COURT:  Good morning. 

MS. PASTORI:  -- and everyone else.   

My name is Terri Pastori.  I represent the resolute 

objectors.  With me is Attorney Mike Mullins from Day Pitney, 

and he'll be addressing our argument on this issue.   

THE COURT:  Good.  Thank you, Attorney Pastori. 

MS. PASTORI:  Thank you. 

THE COURT:  Attorney Mullins? 

I just need you to unmute.  

MR. MULLINS:  That better? 

THE COURT:  That's much better, yes.  Thank you. 

MR. MULLINS:  Thank you for telling me before I get 

too far in.   

Good morning.  I'm Mike Mullins on behalf of the 
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AFIA Cedent's, managed by Resolute.  The Resolute entities 

object to the Liquidator's motion because a proposed deadline 

doesn't account for the unique role of the AFIA Cedent's in 

this liquidation.  Instead, the Liquidators really are going 

for a one size fits all deadline that's inappropriate when it 

comes to the AFIA Cedent's and that AFIA agreement.   

One of the reasons it's inappropriate is because of 

the failure to properly value the IBNR that Zurich's counsel 

has just spoke about, so I won't repeat all those arguments, 

other than to say, that my clients have moved to have either 

the motion for the deadline declined or held in advance, for 

the same reasons that Zurich's counsel mentions.   

Without CHUBB having an incentive to come to the 

table and do its job in valuing these claims, the AFIA 

Cedent's are out the reinsurance that they paid for, and the 

estate is going to be out substantial amounts of money.   

There's no dispute that the AFIA agreement has 

benefitted the estate.  The Liquidator itself puts in its 

papers it's collected 87 million dollars through that AFIA 

agreement, and so we know that there's a benefit there.  We 

don't know what the cost will be of terminating that agreement 

because we don't have the value of those potential, future 

claims -- the IBNR. 

And I'll just say that when -- you know, the AFIA 

agreement was heavily litigated, and when it went to the 
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Supreme Court and the estimates that went to the court about 

the potential claims that could come through the liquidation 

and how this agreement was beneficial to the liquidation, IBNR 

was included -- potential claims were included in those 

estimates.   

So there's a real inconsistency to rely on IBNR to 

gain the Court's approval for the AFIA agreement but then 

refuse to properly value that same IBNR when it comes to 

terminating the AFIA agreement.  And that's what the proposed 

deadline would do is terminate that agreement that's been so 

beneficial to the estate.  So we echo all the arguments with 

respect to the IBNR and the deadline not being imposed.   

But if the Court is inclined to go ahead with the 

deadline anyway, I mean, we would say the Liquidator has a 

burden of proof here, and they haven't met it.  And the Court 

has an independent duty to make sure the estate is being 

benefitted, and we don't think they have the information in 

front of them made that determination.   

But if you disagree with that, there's no reason 

that the AFIA Cedent's should be included in that deadline.  

So the claim amendment deadline could be imposed for the Class 

2 claimants; there's no reason to also impose it on the AFIA 

Cedent's, and so let me talk about that for a minute.   

Nothing in The Liquidation Act prohibits the 

Liquidator from setting a deadline for Class 2 claimants while 
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continuing to operate under the AFIA agreement.  The Act, in 

essence, does not require a one size fits all approach.   

In fact, when the Act talks about a claim filing 

deadline, which this Court has previously set, it allows for 

late-filed claims to be permitted for good cause, so long as 

they don't prejudice the orderly administration of the 

estate -- that's the standard in the Act.   

And that analysis is important, I think, for two 

reasons.  First, it's an individualized determination, all 

right.  So when you're deciding good cause, each good cause 

determination looks at the particulars of the claims at issue, 

and some of those particulars are is it a new claim?  Is it a 

contingent claim that became absolute, you know?   

So it looks at the particulars of the claim.  It 

doesn't say that all late-developing claims in the same class 

are automatically denied, but that's what the Liquidators 

proposed order, that's now before this Court, says.  Paragraph 

five of that proposed order would deem all claims or all claim 

amendments received after the claim amendment deadline quote, 

to be deemed to prejudice the orderly administration of the 

liquidation, that's at page 39 of the hearing binder.   

That proposed order also goes on to state that the 

Liquidator "shall reject all post-claim amendment deadline 

claims without consideration of the merits."  So that's a 

significant departure from the individualized evaluation set 
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forth in the Act. 

And the Liquidator seeks to justify this departure 

by focusing on the remaining Class 2 claimants.  And maybe it 

is justified on that basis, but it goes too far in the 

proposed order in including the AFIA Cedent's.   

Those automatic deeming of prejudice and those 

failure to look at the merits also apply to the AFIA Cedent's 

and the reinsurance contracts, and that goes too far because 

it effectively terminates the AFIA agreement.   

Which brings us to the second reason why we think 

the focus on these individual determinations is important.  

Any determination of an AFIA Cedent claim would show a benefit 

to the estate.  The AFIA agreement brings money into the 

estate; it doesn't deplete funds otherwise available to Class 

2 claimants, it's just the opposite.   

So accordingly, if the Court finds that the purposed 

deadline is warranted with respect to Class 2 claimants, the 

Liquidator's not satisfied it's burden to show that the 

deadline should apply to the AFIA Cedent's because there's no 

prejudice to the estate, there's only benefit.   

If the AFIA Cedent's are carved out from this, not 

only is no prejudice to the estate, but it's basically a win, 

win, win scenario.  The AFIA Cedent's get a portion of the 

reinsurance they paid for.  They bought this reinsurance.   

The CHUBB companies aren't prejudiced.  They merely 
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have to pay for the reinsurance that they've contracted to 

pay.  If they're allowed -- if this deadline passes as 

written, the windfall here is to CHUBB; they don't have to pay 

claims that they otherwise would have paid either through the 

AFIA agreement or but with the liquidation through their 

contracts; that's a windfall their not entitled to.   

So the AFIA Cedent's will get the reinsurance they 

paid for, CHUBB would be required to pay the reinsurance 

they're supposed to, the estate would collect more money than 

it otherwise would have collected and have available to pay 

these allowed claims, and the pot of money for the Class 2 

claimants grows.  If an individualized determination is looked 

at objectively, it's all benefit for the estate.   

And so what has the Liquidator said in response to 

this?  They've had essentially two arguments for why they 

should terminate the AFIA agreement, notwithstanding these 

ongoing benefits.   

The first is to say well, we can't treat the AFIA 

Cedent's different than anyone else, otherwise, we'd be 

creating a sub-class of Class 5 creditors.  Well, if that 

argument sounds familiar, it's because it's the same argument 

that ACE presented to the New Hampshire Supreme Court when 

they objected to the AFIA agreement in the first place, and 

the Court rejected it.  And there's no reason to contravene 

that ruling now.   
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As the Supreme Court made clear, the AFIA payments 

are effectively administrative cost; they're incurred to 

marshal the assets of the estate.  And so what the Supreme 

Court found is that those payments aren't really priority 

payments of Class 5, they're Class 1 payments designed to 

increase the funds available to the estate.   

In essence, the AFIA Cedent's provide a service to 

the estate.  They assist in marshaling and collecting tens of 

millions of dollars in reinsurance that the estate otherwise 

would not receive.   

Now, there's no basis for the estate to stop 

collecting its reinsurance generally.  And then, similarly, 

there's no basis to terminate the AFIA agreement that 

effectively collects this portion of reinsurance for the 

estate. 

So that brings us to the second problem that they 

raised where they say well, it cost 13 million dollars a year 

to run this estate, you know, and it'll be a lot cheaper after 

we get the claim amendment deadline.  But nowhere do they 

identify any cost associated -- the marginal cost associated 

with keeping the AFIA agreement in place.   

That 13 million dollars is for adjusting Class 2 

claims, and their motion and all their numbers are centered on 

the Class 2.  Nowhere do they say well, it's going to cost us 

X amount of dollars to continue the AFIA agreement, and the 
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AFIA agreement only brings in Y; you can't do the cost-benefit 

analysis because they don't give you the cost.   

And when they give you the benefit, which they have 

this fuzzy math that says well, if you look at an average over 

the last five years, it's about 900 thousand dollars a year.  

That's not how you do it.  You know, you have to -- they 

exclude the commutations as Zurich's counsel pointed out.   

If CHUBB has a real deadline, there will be more 

commutation, and those commutation dollars are big.  If you 

include those commutation settlements in there, the average 

amount goes up to millions of dollars a year, all right.   

So what you need here is evidence.  What you need is 

an actuary or a third party to come in and look at the numbers 

and say give the Court the actual evidence they need to decide 

what the cost-benefit analysis is of cutting off the AFIA 

agreement.  We don't have that.   

The Liquidator hasn't met their burden on that.  The 

Court doesn't have the evidence necessary to make that 

determination.  It's their burden of proof to put it forward, 

and they just haven't done it.   

So on behalf of my clients, we ask either that one 

of three things happen:  the motion be denied outright or it 

be held in abeyance until CHUBB provides the information so 

that the IBNR can be appropriately valued; or third if the 

motion is going to be granted, that it be held in abeyance as 
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the AFIA Cedent's and not cut off an agreement that's 

otherwise been very beneficial to the estate.  Thank you. 

THE COURT:  Thank you, Attorney Mullins. 

I think, the next category would be Nationwide, and 

I don't know if we have -- I see Attorney Dotseth is on.  And 

I don't know whether -- it looks like he's going to speak and 

not Attorney Elliot, but I'm happy to hear from either. 

MR. DOTSETH:  Your Honor, this is Keith Dotseth.  

I'm here on behalf of Nationwide Mutual Insurance Company, and 

I intend to address the motion on behalf of Nationwide as it 

relates to the AFIA objectors. 

THE COURT:  Great. 

MR. DOTSETH:  And I have the great fortune of 

following two excellent colleagues, and I'm not going to waste 

that fortune by tossing it aside and repeating all the 

arguments in probably a less persuasive fashion.  Instead, 

Your Honor, I'm going to just try to focus on a few things 

very briefly to follow up.   

Clearly, Nationwide agrees and joins with all the 

positions of the other AFIA objectors here.  Plenty of reasons 

really; to deny the Liquidator's premature and inadequately 

supported request to set a blanket, generic claims amended 

deadline without any regard to the unique peculiarities of the 

AFIA agreement.   

The Liquidators here really are trying to force the 
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Court to engage in a sledgehammer remedy that frankly is 

calling for a scalpel or at least a smaller hammer.  The 

blanket sledgehammer approach that they apply or request here 

completely ignores the unique role of the AFIA Cedent's and 

ignores the New Hampshire Supreme Court recognition of that 

unique role.   

The AFIA Cedent's encourage this Court to strongly 

consider either denying the motion in its entirety; if it 

doesn't, to hold the motion in abeyance as to the AFIA 

Cedent's.   

Or lastly, if it's going to grant the motion, grant 

the motion, but deny it as to the AFIA Cedent's because 

frankly, the AFIA agreement provides a perfect example of what 

the statute identifies as being a good cause -- a reason to 

exclude from a claim amendment deadline.   

So the short question is why.  Why am I asking that?  

Well, because to do so really recognizes the unique position 

held in The Home estate by the AFIA Cedent's and honors the 

already fully recognized unique role that has been endorsed by 

the New Hampshire Supreme Court.   

Indeed, I will go so far as to say what Home is 

asking for you to do here is in direct contravention of the 

rulings already reached by the New Hampshire Supreme Court.   

The New Hampshire Supreme Court's already determined 

that the AFIA Cedent's hold a unique, valuable position.  
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They've already granted the administrative costs as being 

Class 1 priority status.  They've recognized that the AFIA 

Cedent's are unique quote, because they uniquely, quote, 

benefit the Class 2 claimants to Homes estate since it 

increases the likelihood that the claim will be paid and 

recognize that the AFIA Cedent's is the single largest asset 

of the estate and should not be lost.   

The New Hampshire Supreme Court's already recognized 

this unique role, and this Court should not be asked in a 

backhand fashion through a blanket request for a claim 

amendment deadline to disregard that.   

And indeed, there's a bit of irony here.  One of the 

motions the Liquidator argues for as the basis for its motion 

is that you need to establish a claim amendment deadline to 

motivate claimants that have been slow or reluctant to resolve 

or amend their open proof of claims; you may have heard that 

is their reason for doing this. 

Well, the New Hampshire Supreme Court has already 

held that the AFIA Cedent's role in honoring the AFIA Cedent's 

unique role is intended to be, quote, an inducement for the 

AFIA Cedent's to file claims in the liquidation in order to 

bring a net benefit to creditors of the estate.   

If indeed Home is telling you that their real 

motivation here is trying to encourage the collection of 

claims and processing of claims by setting up a deadline as a 
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threat, the reality is the New Hampshire Supreme Court has 

already held that the AFIA agreement is a critical cog in 

setting up motivations in a way that benefits the estate.  It 

sets up the motivation to encourage more claims to be 

processed through the AFIA agreement.   

Disregarding that role -- the unique role played by 

AFIA, really be -- would fall under the banner of cutting your 

nose to spite your face.  And frankly, in this day and age 

where we're all depending on masks, having a nose is a very 

valuable thing, and we would not encourage this Court to fall 

down that path.   

There's no realistic downside.  Again, my colleagues 

have addressed the administrative cost is, you know, not being 

tied directly to the cost of running the AFIA agreement.  The 

fact that we are a net positive (indiscernible), it may 

suggest there's a threat of litigation.   

I suggest that what they are arguing as the threat 

of litigation is the litigation that already took place and 

already resulted with the New Hampshire Supreme Court 

recognizing that the AFIA agreement is unique, valuable, and 

should be a protected part of this estate. 

So for all those reasons, and of course all the 

reasons already ably described by my colleagues, Nationwide 

Mutual Insurance Company joins the other AFIA Cedent's in 

urging a denial of the motion.  Or if a denial is not coming 
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on the entire motion, at least the excising of the AFIA 

Cedent's form that deadline.  Thank you. 

THE COURT:  Thank you, Attorney Dotseth. 

I think now I'll hear from the Liquidator in 

response. 

Just need to unmute, Attorney Leslie.   

I can't tell you how often I do that in the course 

of the day. 

MR. LESLIE:  There are other people that would like 

to mute me, so.  Can you hear me now, Your Honor? 

THE COURT:  I can, yes.  Thank you. 

MR. LESLIE:  Yes, thank you. 

David Leslie, for the Liquidator.  Those were very 

interesting presentations, and there's a lot to be said.   

The first place to start is, I think it's very 

important to keep in mind the priority ladder that was 

established by the New Hampshire legislature which is the same 

priority ladder that applies across The United States.   

So policy level claims are at Class 2.  So Class 1 

are administrative expenses in a proceeding and Class 2 are 

policy-related claims, and those include the claims of 

insureds, and that includes the claims of claimants against 

insureds, and the like.   

The insurance company liquidations are different 

than bankruptcies in that policyholders are preferred. We 
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don't have a class of creditors who are distinguished based on 

who holds security interest and the like as in bankruptcy.  In 

an insurance company liquidation, the thumb is clearly on the 

side of the scale in favor of policyholders. 

So the AFIA objectors are Class 5 creditors.  There 

is no money to pay creditors below Class 2.  And the statutory 

scheme is quite clear, no money will be paid to a lower 

priority class until the more senior class is fully paid.   

So the first proposition here is Class 2 creditors 

do not stand to receive a hundred percent distribution, so 

certainly Class 5 will receive nothing. 

The terms was used earlier about windfalls and the 

windfall that Century Indemnity or CHUBB would receive, and it 

is true.  The Liquidator agreed that CHUBB Century Indemnity 

would have received a windfall absent the AFIA agreement.   

Home's liquidation would have meant that the Class 5 

creditors -- the AFIA Cedent's would not have submitted their 

claims, they would have made no effort to prove their claims, 

and those reinsurance recoveries would be lost; so we agree 

with that, and that was the reason for the AFIA agreement. 

Now, the AFIA agreement simply provides for an 

inducement to submit claims.  It did not create a unique -- 

the AFIA Cedent's are not critical cogs to The Home 

liquidation; the New Hampshire Supreme Court never said that.  

They don't play a unique role in The Home liquidation.  
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They're Class 5 creditors who've been induced to submit claims 

by agreeing to -- through the AFIA agreement -- to a sharing 

of reinsurance recoveries.   

They have -- there is a Class 1 administrative claim 

to those rights under the AFIA agreement to share in the 

proceeds of the reinsurance.  Their Class 5 claims are not 

transformed into Class 1 claims by the AFIA agreement.   

So the Class 5 claim is filed.  The Class 5 claim is 

investigated by CIS (indiscernible) CHUBB Insurance Services, 

a recommendation is made.  Based on that recommendation the 

claim is then submitted to the New Hampshire court for review 

because the New Hampshire court is the exclusive forum for the 

determination of claims against The Home Insurance Company.   

The UK scheme is not a forum for the determination 

of claims.  It is a vehicle for the distribution of the 

proceeds of the AFIA agreement.  Claims are dealt with 

exclusively in the New Hampshire proceeding.   

So an AFIA Cedent's claim is adjusted.  If there is 

a disagreement over the adjustment of that claim, then there 

is an opportunity for a disputed claim proceeding.  Again, 

within the New Hampshire liquidation process.  That process is 

the controlling forum.   

We haven't had disputed claims proceedings in this 

case because there's been agreements between the AFIA Cedent's 

and AISUK now CISUK in the determination of claims and the 
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liquidation.  So we have submitted these claims, they've moved 

through the review processes.  They've resulted in reinsurance 

recoveries, and those recoveries have been submitted through 

the scheme and accordingly distributed. 

That inducement -- and that's exactly what it is and 

it's what the New Hampshire Supreme Court understood it to 

be -- was deemed to be reasonable, but that is not creating 

tenure to the AFIA Cedent's.   

The AFIA Cedent's were not given the right under the 

AFIA agreement to determine when The Home liquidation process 

would end.  It merely is a vehicle to incentivize them to 

submit their claims.   

And the UK scheme itself calls for it to be 

terminated when the AFIA Cedent's claims are discharged, and 

those claims will be discharged when they are determined in 

the New Hampshire liquidation proceeding.  And we propose that 

the be discharged based on the claim amendment deadline.   

Now, let me go back to talking about the interests 

of Class 2 creditors, which the liquidator respectfully 

suggests should be the focus of the Court's concern.  So Home 

stopped writing insurance 25 years ago.  Risks stopped being 

seeding into the AFIA pool 35 years ago. Home's been in 

liquidation for over 17 years.   

Now, the court has already determined and approved 

95 percent in number of Class 2 proofs of claim.  As to 
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amount, including the claims awaiting review and approval by 

the court, the court has approved 73 percent in amount of the 

Class 2 claims estimated by Milliman, and that estimate was 

included as a supplement to the interim distribution request 

the Liquidator made. 

So the central estimate of Milliman for Class 2 

claims, when one looks at that, which is 4.2 billion 

dollars -- the Class 2 claims determined are now awaiting 

review by the Court at up to 73 percent.   

So there's a wide range, as the Milliman report 

indicated there's a wide range of outcomes there, but that's a 

pretty good accomplishment, and it demonstrates why it's a 

good time to try to resolve the rest of the claims because 

they're only going to be resolved by determination. 

Now, the Liquidator's judgment -- because that's 

what the statute calls for here is judgment -- and the Court's 

role is to review that judgment.  And to the extent that the 

Court disagrees with it, feels that the Liquidator is not 

suitably explained it, by all means, it's not appropriate to 

proceed.   

We believe the record that we have submitted here 

demonstrates why this is a reasonable judgment.  And very 

importantly, I would point out, that there is only one 

policyholder objector that is here to object to this claim 

amendment deadline -- one.  That's a significant point.   

72



  

37 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

 

And that one objector is objecting about a claim 

amendment deadline as it might apply if the Hawaii legislature 

does something -- which it hasn't done at the moment -- to 

extend the revival period for sexual abuse claims.   

So that will be addressed later today when Counsel 

for the Maryknoll brothers is available, and my colleague Mr. 

Smith will deal with that.   

But that's all we have.  I agree, the Liquidator 

certainly agrees that Home's insurance includes coverage of 

long-latency exposures.  They are complex exposures, and those 

insureds have made the judgment not to object to the claim 

amendment deadline.  And the court, we believe, should give 

that heavy weight.   

Now, we have approximately 2.9 billion dollars of 

approved Class 2 claims, with the claimants currently pending 

before the Court.  Those creditors are not able to get a full 

distribution until all Class 2 claims are determined as to 

amount.   

They have waited a long time, and the longer the 

wait there's -- unlike Ambassador, which is a completely 

different situation on the facts.  There would have been no 

need for a four-point test if the policyholders weren't going 

to get a hundred cents on the dollar, that's why there had to 

be a four-point test.  Because when you're cutting off Class 2 

creditors or policy level creditors, you better have a very 

73



  

38 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

 

good reason for doing that if they're going to get paid a 

hundred cents on the dollar plus interest, which is what 

happened in Ambassador; that's not this case.   

In this case, there's no money to go below Class 2, 

and Class 2 will not be paid in full.  We went through an 

extensive and lengthy process with The United States to 

resolve The United States claims.  The United States is not 

subject to a bar date.   

The United States could step in at any moment and 

disrupt the process of the proceeding, so our first priority, 

in addition to adjudicating Class 2 claims, was to make an 

arrangement with The United States to eliminate the Federal 

Priority Act exposures.   

Once we did that, then we believed we were in a 

position to move forward with a claim amendment deadline; it 

took many years -- over 17 years.  And, you know, over 14 

years since the AFIA agreement was approved by the court.  So 

we believe this is the time.  We believe the Class 2 creditors 

agree with us now is the time, and we believe the time has 

come for them to get their money.   

Now, if the claim amendment deadline, as we have 

proposed it -- if the Court approves that, it is going to take 

years to determine those claims.  So the sooner we get 

started, the sooner we'll be finished in the determination of 

the remaining claims.   
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So we believe this needs to happen in order to 

benefit the Class 2 creditors.  And with due respect to my 

colleagues advocating for the AFIA Cedent's here, the interest 

is the interest for the Class 2 creditors, and their silence 

as objectors is important.   

Now, back to some of the points about AFIA, and 

incurred but not reported losses, and the like.  So Counsel 

referred to the illustration provided to the Superior Court, 

and then to the New Hampshire Supreme Court as part of the 

record appendix, with 231 million dollars being the projected 

Home liability to AFIA Cedent's.  That number was the number 

included in the last financial statement filed with the UK 

regulatory authorities for Home's UK branch.  And those 

financials were prepared by a Century Indemnity Subsidiary 

AISUK. 

The Home Insurance Company had nothing really to do 

with that, but because prior to the liquidation Century 

Indemnity through AISUK dealt directly with the Cedents for 

purposes of adjudicating and paying their claims.   

With the entry of the liquidation order, the 

insolvency clause in the reinsurance agreement became 

effective and that required all payments of reinsurance to go 

to the Liquidator as general assets of the estate.   

The impact of that insolvency clause is what 

affected CIC's interest and the AFIA Cedent's interest post-
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liquidation.  Because if the AFIA Cedent's had not continued 

to submit claims, CIC would have no claims to pay reinsurance 

on.  And the AFIA Cedent's would receive nothing as Class 5 

creditors because the money that was recovered would go into 

the general pot, and there's no money to cascade down to Class 

5.   

That, again, is why the AFIA agreement was entered 

into because the Liquidator was attempting to marshal assets 

as best we could, and we saw that 231 million dollar umber, 

and we wanted to try to collect as much of that as we could, 

hence, the AFIA agreement.   

Now, but it was an illustration.  It was not a 

liquidator estimate; it was an illustration.  And it was a 

good illustration because it was based on number prepared by 

people who were very familiar with what was going on with the 

company -- namely AISUK.   

Now, as to the Liquidator's obligation to compute 

the IBNR for AFIA related liabilities, there's one big problem 

with that, it's impossible for the Liquidator to do that 

because the Liquidator doesn't have the information.   

Now, we've heard from several AFIA Cedent's, and 

those AFIA Cedent's are in different positions vis-a-vis IBNR.  

So as to Zurich and Wurttenbergische, under the settlement 

agreements that were reached pursuant to arbitrations that 

were going on -- so when the liquidation of The Home began, 

76



  

41 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

 

there were arbitrations occurring with respect to -- 

obligations with respect to who was going to administer 

certain, what is called the ruddy pool.   

So Zurich, Wurttenbergische, and Nationwide are 

members of the ruddy pool, and that pool's business was 

reinsured by AFIA which means by Home.  And Home took on the 

responsibility to administer the claim handling -- the inward 

claim handling -- for the ruddy pool, pre-liquidation.   

So claims brought against those three carriers with, 

respect to the business, Home agreed to defend those third-

party claims as against those carriers, and in turn agreed to 

reinsure those losses, okay. 

So there was a dispute, prior to liquidation, about 

that obligation to defend and handle those claims, and there 

was also a disagreement over how the reinsurance obligation 

ought to be calculated.  Should it be calculated based on 

which carriers fronted the business of those ruddy pool 

members?  Whose policies or paper was issued to those third 

parties -- the so-called fronted share?  Or should it be based 

on the pool share of those carriers?   

In other words, they pooled the loss, and they had 

pool shares, so there was a dispute.  The frontage shares 

would have yielded higher reinsurance recoveries to particular 

ruddy pool members.   

So that was arbitrated, and the conclusion was -- 
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and the parties agreed -- Wurttenbergische and Zurich agreed 

with the liquidator that that interest should be computed on a 

pooled share basis. 

So those settlement agreements, which settled the 

disputes that had been arbitrated -- they are not related to 

the AFIA agreement, okay -- reached a resolution, and that 

resolution involved two general things.   

One, Home agreed that it was responsible for the 

administration of those claims to (indiscernible), and this 

was negotiated during the liquidation.  This agreement was 

approved by the Court, and we agreed that those administration 

costs should be Class 1 costs.  And we have confirmed that on 

multiple occasions to Counsel for Zurich and Wurttenbergische, 

we do not back away from that.   

Those administrative obligations are obligations of 

The Home, they are entitled to Class 1 status, and they need 

to be addressed within The Home liquidation proceeding and 

there, you know, there's a good form for that, they will be 

addressed; that is not a point for the claim amendment 

deadline.   

The second issue, which is the reinsurance shares, 

the parties agreed that those liabilities should be addressed 

on a full-share basis, and that's how they have been 

addressed.   

Now, there is a significant difference in the 

78



  

43 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

 

administration of claims between the ruddy pool members and 

Resolute.  So with the ruddy pool members -- AISUK now CISUK 

administers those claims and reports information to the pool 

members.  As to Resolute, Resolute adjusts its own claims.  So 

Resolute has its own information.   

Now, the observations that have been made today 

about CISUK's failure to provide the requisite information to 

Zurich and Wurttenbergische in order for them to be able to 

determine claim liabilities is news to us.   

In other words, that's a breach of contract issue.  

If they're not getting information they need, they need to 

tell us about that, and we will deal with it.   

But they have the information that allows an IBNR 

calculation; the Liquidator does not.  Resolute has the 

information that allows an IBRN calculation; the Liquidator 

does not.  And this was demonstrated when the scheme 

administrator as the claim amendment deadline motion was 

submitted Ernst & Young, the scheme administrators, of the UK 

scheme, invited the AFIA Cedent's to submit IBNR information 

if they wanted them -- the scheme administrators -- to do a 

calculation, and they didn't provide the information.  E&Y 

asked for that information or raised this twice, and that's 

referenced on page HRJ 294 which is the sealed sets of 

documents, so -- twice.  

So one, it's impossible for the Liquidator to 
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calculate the IBNR of the AFIA Cedent's.   

Two, the 231 million dollars that was used at the 

beginning of this process was number that Home didn't develop, 

certainly the Liquidator didn't develop.  It was information 

that AISUK could reasonably have put together because they put 

together the financial statement for the UK regulators, and 

they did that based on the information that they knew at the 

time, which was a different world than the post-liquidation 

world.  So we're being asked to do something that we can't do.  

And more than that, it's something we shouldn't have to do. 

There is enough actual experience here, which is 

what are the claim amounts that have been submitted?  What's 

actually happened here?  And we have 14 years of experience to 

look at, and when we look at that actual experience, we see 

real numbers, not imagined, not hypothetical, not 

speculative -- we have actual numbers of what claim 

submissions have been. 

And the 900 thousand dollar number is not something 

we dreamt up, it's actual, and the papers that are before the 

Court show how we did it.  It's very simple.  It's the real 

claim submissions.  It's the real netting after the offsets 

that Century Indemnity can assert.  It's real.  They're 

substantive.  They're there.  And so that's what we've used. 

Now, as to Enstar, okay.  Again, back into the real 

world here, rather than the imagined world, okay.  Enstar was 
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able to commute.  Enstar negotiated with Century Indemnity, 

directly.  Enstar was paying a lot of money for claims.   

In my opinion, they incentivized CIC to commute, and 

the negotiated a commutation, and then they came to the 

Liquidator because they had to and explained why they thought 

the commutation was a good idea. 

The Liquidator did due diligence, thought it was a 

good arrangement.  The Liquidator disclosed to the UK scheme 

creditors committee members, including Resolute, including 

Zurich, including Wurttenbergische, that no one objected.  It 

was submitted to the Court, and it was approved.   

Now, there have been multiple occasions when 

commutation was possible.  CIC invited commutation 

discussions.  They invited global discussions.  Resolute, 

Zurich, they had the opportunity to do that.  They provided 

information.   

There was a wide difference -- as our submission 

shows -- there was a wide difference in views as to what those 

liabilities really were.  They were not able to reach an 

agreement, and that's fine; there's nothing wrong with that.   

Resolute presumably felt their liabilities were 

higher than Century Indemnity felt, and they couldn't reach an 

agreement.  They were able to reach an agreement with Enstar. 

And the Enstar commutation benefitted the estate, and it also 

benefited the AFIA Cedent's because those proceeds flowed 
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through into the AFIA scheme and are available to be paid to 

the AFIA Cedent's.   

So the Liquidator would respectfully suggest that 

the reality of the circumstance here is what folks have 

actually done.  And while we hear from the three -- well, 

four -- Zurich and Wurttenbergische and Resolute and 

Nationwide -- while we hear what they say about their 

liabilities, Nationwide and Resolute are in a position to do 

that.   

By the way, Nationwide didn't submit any claims 

until after the claim amendment deadline was filed.  

Nationwide has been hiding in the bushes for years.   

So we have absolutely no idea what their liabilities 

are here.  So as to Resolute, Zurich, and Wurttenbergische, 

they have been active participants.  They've been on the 

scheme creditors committee.  They've been receiving reports.  

They know what's going on.   

And so the Liquidator has made a judgment of what 

AFIA related recoveries are likely to be based on the actual 

experience we have, and we posit that a fair and reasonable 

way to look at it. 

Now, the New Hampshire Supreme Court did not dub the 

AFIA Cedent's as critical to the liquidation of The Home.  The 

Supreme Court approved the Liquidator's motion and 

recommendation that it was economically desirable for 
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creditors -- Class 2 creditors -- to incentivize these Class 5 

creditors to submit their claims.  We felt it was a good idea 

then, and the Court agreed with us.  CIC fought us hard, we've 

had much litigation with CIC, so we know each other fairly 

well; we were able to prevail.   

But we've had 14 years of experience with this 

scheme, and we've seen what's actually occurred here.  And, 

yes, the estate has benefitted from the AFIA agreement, so too 

have the AFIA Cedent's, and we have seen this claim volume 

drop off; the numbers are in our papers.  They're in our 

papers.   

And for the AFIA Cedent's to assert that they need 

us to tell them what their IBNR is, is simply bootstrapping.  

They're in the best position to know what their IBNR is, and 

if Zurich and Wurttenbergische are dissatisfied, then they 

should be raising that.  We can address that with CIC, that's 

something that can be dealt with.   

And as to their case researcher, this morning I 

heard that it's been, I think, over 20 years since certain 

case reserves have been adjusted, which is astounding.  But 

those case reserves are not going to be cut off by the 

claimant amendment deadline, they'll all be addressed.  We're 

not going to cut them off.   

Case reserves relate to claims that are known.  They 

are not unknown claims.  They're not unreported claims.  They 
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relate to actual claims.   

So the AFIA Cedent's stand to still benefit with a 

claim amendment deadline for those claims where there are 

reserves, and it's a significant about of money.   

What we do with the claim amendment deadline is 

clearly cutoff the incurred but not reported claims; we do 

that.  And we do that because we believe we need to bring this 

proceeding to a close for the benefit of the Class 2 

creditors.   

And we are doing it with our eyes wide open, which 

we fully disclosed.  We are trading off the approximately 900 

thousand dollars a year for the ability to get the money out 

the door to the Class 2 creditors who are not objecting to our 

claim amendment deadline.   

A few other legal points that were raised during the 

objectors' arguments which I want to address.  One is it's 

legally incorrect to assert that there can be different claim 

deadlines for creditors -- final claim deadlines.   

I mean, and it would be particularly ironic to cut 

off the Class 2 creditors who are preferred, as Counsel for 

one of the reinsurers asserted, while keeping the claim 

deadline open for AFIA Cedent's, Class 5 creditors.   

I mean, it's just not a legally supportable 

approach.  It's inconsistent with the statute, and they have 

not demonstrated -- they haven't asserted the statute that 
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gives them the authority to do that.  We already have a claim 

amend -- we had a claim bar date; it was June of 2004.   

And the arguments -- the legal arguments that we 

heard earlier about late-filed, excused, et cetera relates to 

that.  It relates to -- you know, claims had to be filed by 

the June 13, 2004 date, or they were deemed to be late unless 

one of those exceptions applied, that's where the statute 

applies.   

Those excused late notice provisions in the statute, 

they don't relate to a final claim bar date.  They relate to 

that initial date.  And final claim bar dates are essential to 

complete liquidations.   

Again, this isn't something that the Liquidator or 

The Home Insurance Company has dreamt up.  We've cited every 

major property-casualty insurer over the last 20 years in The 

United States that's been liquidated has a claim deadline -- a 

claim amendment deadline.   

They all have them because they're necessary.  And 

the statute authorizes the Liquidator to request one, and it 

authorizes the Court to approve one because they're necessary 

to fulfill the purpose of the liquidation.   

They were necessary in those other liquidations 

because if you don't have them, you can't determine the 

class -- the full liability.  And so one cannot have 

different -- cannot keep this liquidation open for AFIA 
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Cedent's to submit their claims, which is a subset of Class 5 

creditors, and then expect to take those claims and assert 

them as reinsurance claims against Century Indemnity CHUBB.   

I mean, undoubtedly, Century Indemnity CHUBB will 

say you can't do that because we have offset rights for Class 

2 or the like related claims.  So if we're going to cut off 

CIC and cut off their ability to off-set, how can we continue 

to allow the AFIA Cedent's to continue to submit their claims, 

which as a matter of law we would assert cannot be done, and 

then turn around and seek to cause CIC to pay those claims.  

They're going to refuse, and they're almost certainly going to 

win.  So it's just imagining; it's not the real world.  It's 

not what the law provides.   

And two believe that now if the Court doesn't allow 

a claim amendment deadline, thereby causing the 2.9 billion 

dollars of Class 2 creditors to wait even longer, that that's 

somehow going to position the AFIA Cedent's where they're 

going to somehow force CIC to commute with them, well, I don't 

understand why that is.   

I mean, we have the actual experience of what's 

happened, and they were in a stronger position historically 

when the Cedent's were paying more in claims than they are 

today.  Why would CIC do that?   

I mean, it's just -- you know, they are asking the 

Court to accept a supposition that history doesn't show as 
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valid.  So, certainly, reasonable people can disagree with a 

liquidator's judgment.  We do not walk away from the point 

that this is a judgment call.  It is a judgment call.   

And we also recognize that judgment call is totally 

within the discretion of the Court.  So the Court is charged 

by the statute to review, determine the suitability of the 

Liquidator's recommendation, and we respect that and honor 

that.   

But we believe, and the 2.9 billion dollars of Class 

2 creditors appear to agree, that now is the time.  And that 

it is a reasonable trade-off to cut off the 900 thousand 

dollars a year of anticipated CIC AFIA reinsurance recoveries 

into the future.   

And in our papers, we've described how many years it 

would take in order to be able to reach the numbers that the 

Cedent's have posited -- the 212 and also the numbers that 

were floated by the AFIA Cedent's and completely rejected by 

CIC as part of the global commutation a few years ago, that 

would take a hundred years at the current pace.   

So we ask the Court to look at the actual numbers of 

record, what's actual happened, and not these suppositions.   

Your Honor, that is what I would offer.  But more 

importantly, what I would offer is, you know, this hearing is 

to -- I'm certain the Court has waded through all the papers 

that have been submitted and, you know, I am sure I and my 
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colleagues share the desire to answer the Court's questions 

because that's really most important.  So thank you, Your 

Honor. 

THE COURT:  Thank you, Attorney Leslie.   

I want to give Counsel an opportunity to respond to 

its liquidator's arguments, and I'm just going to go in the 

order that we followed.  There's no necessity, but why don't 

we start with Attorney Steffen. 

MR. STEFFEN:  Thanks, Your Honor.  Just a few 

comments to some of the remarks by Counsel.   

First of all, the best way to protect and advance 

the interests of Class 2 creditors who have priority status, 

as Counsel discussed, is to increase the assets of the estate.   

And there was a lot of discussion about how there 

aren't very many Class 2 objectors today.  But I really don't 

think that it's fair to assume the Class 2 members are aware 

of all the ins and outs of the AFIA agreement, of the New 

Hampshire Supreme Court ruling, and understand that the assets 

of the estate can be increased, and that the Liquidator's 

claims amendment deadline is leaving funds on the table.   

And that's why as I believe it was Mr. Mullins who 

talked about the role of the Court to exercise its discretion 

and oversite of the process and ensure that the interests of 

those creditors are protected.   

There was discussion about the 231 million dollar 
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figure, and there was an illustration.  Might I encourage the 

Court to review the affidavit of Mr. Rosen; it starts at CAD 

hearing 394.  He was the chief operating officer of The Home 

back in 2004, who submitted the affidavit, and he actually 

talks about how The Home believes that the 231 million dollar 

amount is significantly understated.  So this idea that it was 

just an illustration, I think, is belied somewhat by the 

affidavit of Mr. Rosen and his description of it to the Court. 

And another matter I'd like to address is the 900 

thousand dollar figure that we saw in the Liquidator's papers 

and repeated this morning.  There's a giant asterisk on that 

900 thousand dollar number.  And that is it's not including 

reinsurance recoveries received as a result of the Enstar 

commutation.   

As I think Mr. Mullins also pointed out, had it been 

included in that number, it would be a higher number, so that 

there's notice as well.  And those are my comments, and I'll 

turn it over to, I suppose, Mr. Mullins. 

THE COURT:  Thank you. 

Attorney Mullins? 

MR. MULLINS:  Thank you, Your Honor.  Just a few 

points.  

So there is nothing improper about establishing 

different bar dates.  There's nothing per se improper about 

that, and we cited the statute in that regard in our reply 
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brief, Resolute ser respondent.  We did that hearing 686 

through 688, I'd commend that to the Court.   

And we cite the statute, we also cite a handbook 

that was put out by the National Association of Insurance 

Commissioners in 2018 -- a receivers handbook for insurance 

company insolvencies.  And that handbook talks about staggered 

bar dates.   

Now, they're not the norm, but they're available. 

And in one of the reasons you would establish a staggered bar 

date is when you have a specific kind of claim, like a claim 

that generates additional income to the estate, which is 

specifically what the AFIA Cedent's do here.   

So the idea that you can't have staggered dates, I 

think, is just wrong, and it's not supported by the NAIC, and 

that's in our brief at 686 through 688. 

As to the point -- I'll echo what Zurich's Counsel 

said, that I'm not sure, and I don't think the Court can 

assume that these Class 2 claimants, these policyholders, 

understand the intricacies of reinsurance arrangements or what 

is a unique arrangement in the AFIA agreement.  

I mean, you can see it discussed in the literature 

and in courses; it was a creative agreement, it was an unusual 

agreement.  It's not one that you would expect the layperson 

to understand, or policyholders to understand, some 

reinsurance counsel don't even understand it, to be frank.   
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I don't think the dearth of Class 2 objectors here 

means much, but if you're going to look at that, the AFIA 

Cedent's asked to have the claim amendment deadline, you know, 

held in abeyance as to them or to have their claims accepted 

from it.   Not one -- zero -- Class 2 claimant came forward 

and said hey, that's not fair.   

Not one of them said hey, if the deadline applies to 

us, it's got to apply to everyone -- zero.  So if you want to 

look at how many people didn't object, you know, no one 

objected to our alternative form of relief.   

And when the Liquidator says that, you know, if 

these claims were to come through that CHUBB or CIC might 

object to them, they didn't object to holding the deadline in 

advance either.  I don't see any objection or anyone here from 

CHUBB or Century talking; I know they're observing.   

But they know what we're asking for.  They know why 

we're asking for it, and they didn't come on the record and 

say they're not going to pay, so I don't know how they could 

do that.   

If the Court was to grant our relief, I don't know 

how they could come back and say well, we sat silent, you 

know, on the Webex.  We sat there and listened to all these 

arguments, we saw the pleadings, you know, we've had over a 

year before these things were submitted because of COVID.   

We didn't file anything or say anything, but now 
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we're going to object.  I don't see how they would win that 

argument, and I don't know why the Liquidator's granting them 

victory already on an argument they never raised for 

themselves.   

As to the New Hampshire Supreme Court, they did say 

that the AFIA agreement was necessary -- necessary to marshal 

the reinsurance assets of the estate.  The Superior Court 

found that it was necessary, and the Supreme Court affirmed 

that.  So it's not some ancillary agreement; it was necessary.  

And it remains necessary.   

The Liquidator just said in his comments that even 

if the proposed deadline as to Class 2 claimants is approved 

today, it will take years to determine those Class 2 claim 

amounts -- years.   

So why would you stop collecting your reinsurance 

assets now if you know you're not going to pay out on those 

claims for years?  Why don't have the reinsurance proceeds 

come in through the AFIA pool?  That's what would happen if 

our alternative relief is granted.   

The Class 2 would be shut down, and you can start 

the years-long process of adjudicating those claims.  But in 

those intervening years, you can increase the pot of money 

available.  So once those claims are determined, you have more 

money in.   

Now, whether it's 900 thousand dollars a year, or 2, 
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or 3 million dollars a year, or another commutation comes 

through and it's 5 or 6 million, it's more money that the 

claimants otherwise would have had.   

And the 900 thousand number, I think, is a fraction 

for the reasons Zurich's Counsel said -- it's just fuzzy math.  

But even if it was right, what the Liquidator has said is this 

is our judgment.  Trust our judgment that giving out 900 

thousand dollars a year is worth it to get these claims done.   

One, that's a false dichotomy; you don't have to 

give it up, you could shut off the Class 2 claims and continue 

to collect the reinsurance.   

Two, if you decide you have to give it up, you can't 

make that determination.  You can't say that what the 

Liquidator's doing is reasonable unless you know how much it 

costs, right, to collect that 900 because I submit it's 

virtually cost-free.   

The 13 million dollars that they spend to run this 

estate, you know, virtually none of it goes to the AFIA -- the 

AFIA Cedent's submit their claims, CHUBB administers them, and 

then they collect it.  This isn't a big overhead cost for the 

estate.   

But if you believe that they can give up this money, 

when their judgment allows them to give it up, the next 

question is what's it really costing, right?  I don't think 

it's costing them anything to keep this open, so it's 
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essentially free money that they're saying we don't want to 

collect because it's easier for us to have one cookie-

cutter -- one-size-fits-all deadline, and everyone is just 

shut off.   

And I don't think that they should stop collecting 

the reinsurance.  And the Supreme Court said something.  We 

talked about the windfall, and we all agree that CHUBB, you 

know, would have gotten a windfall if the AFIA agreement 

wasn't entered into.   

And if it's terminated, they'll get a windfall then 

too.  And what the Supreme Court said is there is no doubt 

that the ACE companies, as they were known then, they're now 

CHUBB, would reap a substantial windfall in the absence of the 

proposed agreement by depriving Home's creditors of the 

amounts they would have paid but for Home's insolvency.  This 

would frustrate the legislative purpose of obtaining full 

payment from reinsurers, despite an insurer's insolvency.   

Now, the Court was talking about entering into the 

agreement, but I think that applies with equal force to 

terminating the agreement, which is what the claim amendment 

deadline would do.  It would say no future claims can come 

through that agreement.  That would frustrate the purpose of 

the legislature to collect the full reinsurance.   

I think, that's all the points I have.  Thank you, 

Your Honor. 
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THE COURT:  Thank you. 

Attorney Dotseth? 

MR. DOTSETH:  Your Honor, just, again, not wanting 

to repeat the excellent points already raised by my 

colleagues, I have virtually nothing except one note of 

reality to the imagined view advocated by the Liquidator about 

what the Class 2 claimants position is or is not.   

I think, Your Honor, has in front of your own court, 

and in your own, personal experience the answer to why we 

don't see a whole lot of Class 2 claimants jumping in here and 

making their claim.   

As, Your Honor, will recall when Johnson & 

Johnson -- one of the more significant class claimants out 

there in the Class 2 -- brought their motion to oppose the 

claim deadline, they did so late because they weren't aware of 

what really was going on here, and they weren't aware of the 

intricacies.  They still, I'm not sure, fully understand the 

AFIA agreement and the impact on the funds available.   

But frankly, right in front of, Your Honor, you have 

as clear as day evidence that the Liquidator's imagined view 

of the Class 2 claimants having full knowledge and really big 

boy right behind what the Liquidator is doing and wanting to 

be supportive of their efforts, it's just a fantasy.   

Ultimately, the question is what else the assets of 

this estate -- what magnifies it -- and the New Hampshire 
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Supreme Court has already recognized that the AFIA agreement 

guarantees that the largest single asset of the estate is not 

lost.  We're just asking you to continue that decision by the 

New Hampshire Supreme Court.  Thank you. 

THE COURT:  Thank you. 

Attorney Leslie, I don't know if you wanted to 

respond to any of those arguments from other counsel? 

MR. LESLIE:  Just a few, brief comments.  Much has 

been made of the use of the word necessary and the New 

Hampshire Supreme Court's decision in authorizing and 

approving the AFIA agreement.  That language is simply -- the 

language exists in the statute describing an administration 

cost, so at Section 402 C44 subpart 1, and the costs and 

expenses of the administration including but not limited to 

the following, the actual and necessary cost of preserving or 

recovering the assets of the insurer, and it then goes on.   

So the court was adopting the language that the 

Liquidator had advocated to support the agreement because our 

argument was it was necessary to enter into this agreement to 

incentivize the AFIA Cedent's to submit their claims so we 

could try to collect the asset.   

So the court was not making a finding of any kind of 

necessity as to AFIA Cedent's and the like, it was that's how 

an administrative expense is determined by the statute.  

There's no special finding here.   
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As to the issue of the Enstar commutation, again, 

you know, words like fantasy and the like have been bandying 

about here, at CAD HRG 724 and 725 the Liquidator reports the 

actual NODs 2015 through 2019.   

So first of all, the AFIA notices of 

determination -- AFIA related claims as determined -- and then 

the reinsurance collected on those claims, so all of these are 

cross-referenced to other filings that have been made with the 

court and are all of record, so they can be -- notice can be 

taken of them.   

So for purposes of argument, let's eliminate Enstar, 

and look at 2016, 2017, and 2019 through 11 months.  In none 

of those months -- in none of those years did the AFIA related 

notices of determination exceed 3.5 million dollars.   

They're 2.7 million, 3.3 million, 3.2 million, and 

through 11 months of 2019, 2 million; that's not fantasy, 

that's what they are, and it's all cross-referenced to the 

claims that have been determined and allowed by the court.   

And so too, on the reinsurance collection side, it's 

not fantasy; these are real numbers, and they're the real 

numbers the Liquidator's looking at.  The Liquidator is not 

interested in giving up assets.   

If the Liquidator believed that it served the 

interest of Class 2 creditors to continue this, we would be 

cheerfully doing that.  But we look at the reality of the 
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reinsurance collections here.  Net of the setoffs that CIC can 

assert, and in 2016 there was a collection of 441 thousand 

dollars.  In 2019, 1.8 million dollars.  In 2018, 1.3 million 

dollars, and through 11 months of '19, 950 thousand dollars.  

So that was the actual reinsurance collected, and then it gets 

split.  So I mean, that's the actual reinsurance collected. 

So these aren't things we're making up.  They're the 

actual numbers, and what we've seen is what we're relying on, 

okay. 

Now, I think a very important point -- you know, I 

mean, we're not just kind of chewing the fat on this subject.  

I mean, the statutes matter and one of the operating 

principles behind the AFIA objector's position here is that 

somehow there can be a different bar date that applies to 

them -- that the Court has discretion to adopt different bar 

dates.   

And the citation that Counsel referred to in their 

papers related to statutory language and an NAIC guidance that 

concerned an initial bar date.  In other words, equivalent to 

the June 2004 date, okay, and allowing different dates for 

different types of claims to be filed, so that was the 

argument and that's the statute and the commentary on which 

they rely.   

There isn't a single liquidation that we're aware of 

where that's happened.  There's nothing of record that shows 
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that, and we pointed that out in our papers, and we encourage 

the AFIA Cedent's to point to something like that, and they 

can't -- they didn't because there isn't one.  So that is the 

initial -- arguably the argument -- it's the initial claim 

deadline.   

With a final deadline, you are fixing liabilities.  

The necessity when you fix the liability as of a point in 

time, you just can't collect reinsurance on certain other 

claims which aren't being fixed.  I mean, it all has to be in 

balance, otherwise, we're just opening up pandora's box to 

litigation.   

So, again, the precedent of every other major 

property-casualty liquidation in The United States over the 

last 20 years is one final claim deadline -- one.  There's not 

a single example that the AFIA objectors have pointed to 

because they can't.  There isn't one.  It doesn't work.  It 

simply doesn't work.   

And finally, I think, it's incredibly unfair, I 

mean, I don't know if there are many people that have done 

more litigating against Century Indemnity than I and my 

colleagues here have done.  I mean, we have fought them hard.  

We have had good success.   

This liquidation has cost them a lot more money than 

they ever imagined.  But I have respect for all my colleagues, 

whether they're in my firm or my opponents for the moment, 
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okay.  I just think it's simply unfair to assert that because 

CIC did not appear in this case that they are acquiescing.   

It's no more fair to assert that the holders of 

Class 2 claims are unsophisticated and are not objecting 

because they don't know what they're doing.   

I mean, the motto on Homes letterhead was complex 

insurance, and they succeeding in doing that.  They insured 

the Fortune 500.  We are dealing with the most sophisticated 

insurance in America.   

This is not an auto homeowners insurance company.  

They afforded liability insurance in large amounts for 

sophisticated insureds who faced significant exposure, and 

Johnson & Johnson is a great example of that.  Billions of 

dollars of exposure is being faced by the company.  They are 

ably represented by McCarter & English.   

They know what they're doing, and to assert that 

they somehow -- and other insureds who have not yet settled 

with The Home are somehow unaware, I just think that's, you 

know, that's assuming something that's just not realistic.  

It's just not realistic.   

So in our view, and what we think is reasonable, and 

which is what we think the standard ought to be here is the 

Liquidator making a reasonable judgment.   

We are clear-eyed in looking at what we're giving 

up, and we need to give up those AFIA recoveries in order to 
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have a claim amendment deadline that will withstand scrutiny.   

So just like every other liquidator of every other 

major property-casualty insurer in The United States over the 

last 20 years, we're asking for the same kind of deadline so 

that we can bring this to closure, so we can pay these people. 

Your Honor, that's what we have to say.  And again, 

eager to answer any questions that you might have.   

THE COURT:  So I just want to thank Counsel here.  I 

did have questions in the course of all of your presentations 

you pretty much addressed an understanding of what the issues 

that I wanted to have addressed in the course of the hearing.   

I think I -- obviously, I need to spend some further 

time looking into some of the issues that have been raised, 

but I'm satisfied.   

I do -- mindful of the seriousness to everybody, if 

any of the counsel for the AFIA objectors wants to make any 

final points, I'll certainly allow that if there's anything 

further.  If not, then we will suspend this hearing and resume 

at 1:30 for the Maryknoll objectors.   

But I don't know whether -- I do want to give 

counsel, either Attorney Steffen and Attorney Mullins, 

Attorney Dotseth, if there's anything further you want to say.  

I usually don't give a third round, and I'm not suggesting you 

have to do that, but if there's any point that somebody wants 

to make, you know.   
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And obviously, I'll give Attorney Leslie a chance to 

respond as well.   

Anything further from Counsel for any of the 

objectors?   

MR. STEFFEN:  At the risk, Your Honor, of trying 

everyone's patient's I have one brief response to something 

that counsel just described.   

I just want to be sure that the record's clear.  

Counsel referred you to CAD hearing 724, and there are a few 

tables on that page of the Liquidators brief.   

And I don't know if, Your Honor, can see that right 

now?  But I just want to point out a few things.  If you can 

see them -- 

THE COURT:  I'm there. 

MR. STEFFEN:  Thank you, Your Honor.   

In the first table, you see that the 2015 year has a 

much larger amount.  And then, we can see in footnote 9 that's 

because it includes the commutation for Enstar.   

And the point I was trying to make, and I just -- 

again, just so the record's clear, is that if the other AFIA 

Cedent's also could commute, and as I described earlier, I 

think as it stands right now with the spectra of the claim 

amendment deadline, CHUBB has very little interest in 

commuting with any of us.  But if we could calculate our 

future claims and commute, you would also see larger numbers.   
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I mean, that's why 2015 was a bigger number, and 

that's why, as I was saying, the 900 thousand dollar figure 

has a giant asterisk by it.  Because if the other AFIA 

Cedent's could commute, you could in rapid order, feed 

significant amounts and significant reinsurance recoveries.  I 

just want to be sure the record was clear on that, and nothing 

further from me.   

THE COURT:  Thank you. 

I don't know, if Attorney Mullins, Attorney Dotseth 

anything further from either of you? 

MR. MULLINS:  Nothing from me, thank you. 

MR. DOTSETH:  And I certainly am not going to step 

in now.  Nothing further from me.  Thank you. 

THE COURT:  Attorney Leslie, did you want to respond 

to that argument by Attorney Steffen? 

MR. LESLIE:  No, Your Honor. 

THE COURT:  Okay. 

MR. LESLIE:  Thank you very much 

THE COURT:  Great. 

Thank you all very much.  I appreciate everyone's 

patience going about an hour and a half on all these 

objections.  We will suspend the hearing now.  We will resume 

at 1:30 with the Maryknoll objections.  Thank you.   

MR. LESLIE:  Thank you, Your Honor. 

MS. PASTORI:  Thank you, Your Honor. 
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MR. DOTSETH:  Thank you, Your Honor. 

MR. STEFFEN:  Thank you, Your Honor. 

(Recess at 11:32 a.m., recommencing at 1:30 p.m.) 

THE COURT:  We are back on the record in the matter 

of the liquidation of The Home Insurance Company.  This is a 

continuation of a hearing on the Liquidator's motion for 

approval of the claim amendment deadline.   

And, I think, we are now at the point where the only 

objector who -- further objector who had requested an 

opportunity to be heard was the Catholic Foreign Mission 

Society of America Incorporated also known as the Maryknoll 

Father and Brothers.   

I believe Attorney Eyerly is going to be arguing on 

behalf of that entity if I'm correct, if I'm pronouncing his 

name correctly.  So I want to hear from Maryknoll.   

MR. EYERLY:  Thank you, Your Honor.  My name is Tred 

Eyerly, representing Maryknoll.  My presentation is very 

short.   

Maryknoll has been hit with many, many lawsuits here 

in Hawaii, and in the last six or eight months, six additional 

lawsuits.  First, alleged sexual abuse in Hawaii.   

The Home issued a policy to Maryknoll for the period 

of 1970 to 1973.  So many of these cases have been implicated 

by The Home's policy, and there are two pending in New York 

that fall within that policy period.  And there are currently 
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six in Hawaii.   

I understand that you know, the liquidation period 

cannot go on forever, but, you know, we were given an 

opportunity to object.   

Our position is we would like it to remain open 

because we anticipate additional lawsuits, so that's why I'm 

here.  And that's really all I have to offer.   

I understand the Liquidator's position.  It has to 

end at some point, but Maryknoll paid for this policy, they 

need help in resolving these lawsuits, and that's why we're 

objecting.  Thank you. 

THE COURT:  Thank you.   

Attorney Smith? 

MR. SMITH:  Thank you, Your Honor.   

From the Liquidator's perspective, there's two 

aspects to this objection.  Maryknoll objects on account of a 

Hawaii statute.  The revised previously time-barred sexual 

abuse claims.   

The time for filing revived claims under that 

statute expired on August 24th of this year.  So that to the 

extent that there's an objection based on the existing 

statute, it's really moot.  Any claims that were filed by the 

time of that revival period ended and null and can be included 

in a claim amendment deadline filing.   

Maryknoll also seems to object of the possibility 
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that this statute, you know, might be reopened retroactively 

by the Hawaii legislature.  And we submit that while the 

possibility that a legislature may take action that might 

affect tort claims against Home insureds is one, speculative, 

and two, it if we're to be given any weight it would 

effectively mean that there can never be a claim amendment 

deadline because there's always the possibility that the 

legislature may do something somewhere that would affect 

potential liability of The Home's insureds.   

We submit that the claim amendment deadline depends 

upon the facts and circumstances of a particular liquidation.  

And for the reasons set forth in our papers and discussed by 

Mr. Leslie this morning, we think that that time has come.   

The interest of the Class 2 creditors of the 2.9 

billion outweighs Maryknoll's speculative concern about 

potential future legislative changes.  Thank you.  

THE COURT:  Thank you.   

Anything further Attorney Eyerly? 

I have to unmute myself after saying that to people 

this morning.   

Anything further Attorney Eyerly? 

MR. EYERLY:  I would just note quickly, you know, I 

can't disagree with what, you know, Mr. Smith is saying.   

I will point out that there were bills pending 

before the Hawaii legislature in the spring, before the 
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pandemic, to extend the deadline.  The legislature disbanded 

at that point.  So you know, it is speculative, but we 

anticipate the period is going to be reopened.  That's all I 

can say. 

THE COURT:  Okay. 

MR. EYERLY:  Thank you. 

THE COURT:  Thank you.   

Attorney Smith, I don't know if you want to respond 

to that? 

MR. SMITH:  No, Your Honor. 

THE COURT:  Okay, thank you. 

So, again, I will consider this objection along with 

the other objections that were made earlier today to the 

motion by the Liquidator.   

And I think that concludes the hearing on this 

motion.  Thank you all for your patience, and I appreciate the 

Liquidator suggestion for how we conduct this hearing.  I 

think, all things considered, it gave people who wanted to be 

heard the opportunity to be heard and did so in an orderly 

fashion, so I appreciate that very much.   

And, again, thank you all very much.  Have a good 

weekend. 

MR. EYERLY:  Thank you, Your Honor. 

MR. DOTSETH:  Thank you, Your Honor. 

MR. LESLIE:  Thanks, Your Honor. 
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MS. PASTORI:  Thank you, Your Honor. 

(Proceedings concluded at 1:35 p.m.)
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THE STATE OF NE\ry HAMPSHIRE

MERRIMACK, SS. SUPERIOR COURT

Docket No. 217-2003-EQ-001 06

In the Matter of the Liquidation of
The Home Insurance Company

ZURICH INSURANCE PLC, GERMAN BRANCH AND WÜRTTEMBERGISCHE
VERSICHERUNG AG'S MOTION TO RECONSIDER THE ORDERS GRANTING THE
LIQUIDATOR'S MOTION FOR APPROVAL OF CLAIM AMENDMENT DEADLI¡IE

WTTH REOTTtrST FOR A HEARING

Pursuant to Rr-rle 12(e) of the Rrfes of the Superior Court of the State of New Hampshire,

Zurich Lrsurance plc, German Branch and W'ùrttembergische Versicherung AG (the "Objecting

Creditors") respectfifly submit the following Motion for Reconsideration to the Court's two

January ?8,2021 orders (the "Orders") regarding ard approving The Liquidator's Motion for

Approval of Claim Amendment Deadline (the "Motion"). As set forth below, the Orders are

premised on mistakes of law and fact, and on issues that the Court overlooked. The Objecting

Creditors request that the Orders be reconsidered and modifred as a result.r Further, the

Objecting Creditors request the Court clarifu whether the Orders, as reconsidered, operate as a

final decision on the merits for purposes of appeal to the New Hampshire Supreme Court.

I. The Liquidator Does Not Have the Power to Disavow Post-Liquidation Contracts,
Such as the Agreements with the Objecting Creditors

The Order regarding the Motion correctly describes that the Objecting Creditors 'oconter.d

that the proposed Claim Amendment Deadline is contrary to prior agreements reached with the

Liquidator as part of the AFIA Scheme." Order at 13.2 As detailed at pp. 25-26 of the Objecting

Creditors'November 18,2019 Objection and at p. 3 of the Objecting Creditors' Febmary 27,

1 Separately, the Objecting Crediton have filed simultaneously a companion motion to stay the Orders vrith a

request for hearing pending reconsideration and appeal, if necessary.

2 Unless otherv¡ise noted, all references to the "Ordef' arc to the Order regarding the Motion.
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2020 Sur-Reply in Support of Their Objection to the Motion, under the agreements between the

Objecting Creditors and the Liquidator on behalf of the Home, the Liquidator committed to

investigate, adjust and admit or refute liability for all claims brought by policyholders insured

and cedent insurance companies reinsured by the Objecting Creditors. ,See Feb. 27, 2020 Sur-

Reply at 3 (internal citations omitted). þ çsshange for the filing of these claims by the

Objecting Creditors (and other AFIA Cedents), the Home benefrts from reinsurance recoveries

on these claims, which it would otherwise have not received if the AFIA Cedents had never

submitted these claims. Per the agreement with AFIA Cedents and the Scheme of Anangement

approved therein, those reinsurarlce recoveries by the Home are distributed to the Estate's

priority creditors, with 50% going to pay Class II policyholder priority creditors of the Home and

the remaining 50% to the Objecting Credito¡s as costs and expenses of administering the Home

estate, which are given Class I priority status. Ex. 1 to Liquidator's Resp. to A.FIA Objections.

The New Hampshire Supreme Court statcd that the agreemert with the AFIA Cedents "benefits

the Class II claimants to Home's estate since it increases the likelihood that their claims will be

paid" and that the agreement rsas rrecessary 'to assure that the largest single asset of the estate

was not lost." 1¡r re: the Liqwidation of the Home Inswrance Company,l54 N.H. 472,490 (2006).

In their objection and sur-reply, the Objecting Creditors explained that the premature

imposition of a claim amendment deadline at this time would be fundamentally at odds with the

Liquidator's binding contractual agreements. The Liqlidator negotiated a deal with the

Objecting Creditors that benefitted both parties - and the priority Class II creditors of the Home.

The Liquidator represented to this Court and the New Hampshire Supreme Courl That $231

million (including IBNR) of reinsurance assets worfd be collected if the Courts worfd approvÊ

2
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the AFIA Agreement. See id. a|477. The Objecting Creditors' ability to recovff that IBNR was

the essential considcration given to them in retu¡n for entering into their various agreements.

Furthermore, ![ 6.3 of the AgippinalZurich Settlement Agreement and !l 13 of the

Würltembergische Settlement Agreement (each with the Liquidator) obligate the Home to adjust

and respond to claims asserted by policyholders against the Objecting Creditors' policies and '?a

all things necessüry to have [Home's] obligations admitted into Home's çstate." ,Íee Objecting

Creditor's Nov. 18,2019 Objection at p. 26 (internal citations omitted) (emphasis added).3 The

proposed deadline is directly at odds with this binding obligation of the Home, as it worfd

terminate the Home's obligations and forfeit the flow of reinsurance recoveries the Liquidator

previously touted to this Court and the New flampshire Supreme Cour-t as ar enormous benefit

to the Home's priority creditors. If IBNR would be cut off now by the Liquidator's proposed

deadline, the Objecting Creditors would lose the bargained-for reinsurance coverage from Home

and the Home estate wotfd forfeit substantial reirsurance recoveries the Liquidator can use to

pay Class II priority creditor claims.

The Court's Order regarding the Liquidator's motion does not address these issues,

stating that the Court need not "fuÍher address any of the AFIA cedents' claims for breach of

contract or any settlement agreements" because the Liquidator has the broad power to 'odisavow

any contracts to which the insurer is a par1y." Order at 14 (citing RSA 402-C:25, XI). This

frnding, which was not addressed in the parties' brieft (and is a power never claimed or invoked

by the Liquidator) merits reconsideration because it is manifestly inconect as a matter of law.

3 Ihe Liquidator then contracted with Century Indemnity Company ("CIC") to provide claim handling services. The
shtement at p. 4 of the Order that AFIA Cedenb entered into a Claims Protocol with CIC is incorrec! as only the
Home in Liquidation and CIC are parties to the Claims Protocol. See Ex. 2 to Liquidator's Dec. 30,2019 Response
to A-FIA Cedenß' Objections.

3
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A. Other State Courts Have Applied the Same Statutory Language Only to Pre-
Liquidation Contracts of the Insurer

While there is no New Hampshire precedent applyrng RSA 402-C:25, XI,a several other

states have the same statutory language in their own insurance receivership acts. Courls in these

states have repeatedly defined this broad po\l¡er only as one that applies to pre-liquidation

agreements. None has authorized a liquidator to disavow a contract entered into by a liquidator.

In Benjamin v. Pipoly,800 N.E.zd 50 (Ohio Ct. App. 2003), the Ohio Court of Appeals

applied Ohio R.C. 3903.21(A), which, using verbatim language as the New Hampshire statute,

states that a liquidator may 'oenter into such contracts as are necessary to carry out the order to

liquidate, and to affrrm or disavow any contracts to which the insurer is a party." In that case,

the Ohio court wrote that "when a liquidator is appointed by court order, as in the instant case,

she is not automatically bound by the pre-appointment contractual obligations of the insuler"

a:rd that unless the liquidator adopted those agreements, they'lmay not be enforced against her."

1d. at 59 (emphasis added).

ln,Srare ex re[. Wagner v. Kay,722 N.\ry.zd 348 (hleb. Ct.App.2006), the Nebraska

Court of Appeals applied the same statutorylanguage, which also exists inNeb. Rev. Stat. $ 44-

a821(1)(n). There too, the Court wrote that a liquidator is 'hot automatically bound by the

preappointm¿øf contractual obligations of the insurer." /d. at 357-58 (emphasis added).

Similarly, in Firsf ,4m. Ins. Co. v. Commonwealth Gen. Ins. Co.,954 S.W.2d 460 (Mo.

Ct App. I997),aMissouriliquidatorapplying$375.1182.1,R.S.Mo. lgg4,whichalsocontains

language verbatim to the New Hampshire statute at issue here, argued that Missouri law grants

"broad authority to disaffirm pre-liquidøtion agreements." Id. ut 469 (emphasis added). Of

4 RSA +OZ-C:25, XI states that, subject to a court's control, a liquidator may 'Enter into such contracts as are
necessary to camy out the order to liquidate, and affirm or disavow any contracß to which the insurer is a party."

4
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course, âs recognized in this Court's Order, the agreements between the Liquidator and the

Objecting Creditors were all entered into post-liquidation.

B. The Liquidator Has Agreed to Be Bound by the Agreements

As an initial matter, because the agreements a¡e post-liquidation agreements, the

Liquidator has committed the Home estate to be bound by them and to fiffrll the Home's

contractual obligations. lndeed, at the December I I, ?t20 oral argument, the Liquidator did not

shy away from these obligations, but instead expressly confirmed them, stating that the

Liquidator contractually agreed the Home '1ras responsible for the administration of those

claims ... and this was negotiated during the Liquidation. ... And we have confirmed that on

multiple occasions ... we do not back away from that." Ex. A, Oral Argument Tr. at 42:B-14.

Moreover, in Allied Fidelity Ins. Co. v. Continental lllinois Nat'l Bank &, Trwst Co., 677

F. Supp. 562 (N.D. Ill. 1988), a federal court examined an Indiana statute, Ind. Code ç 27-9-3-

g(bx11), which also has the same 'oaffirm or disavow" language as the New Hampshire statute.

Once again applyrng the statute in the context of a pre-liquidation agreement, the court held that

by signing certifications required under a letter of credit, the Liquidator had 'hanifested his

intention . . . to abide by the obligations" imposed. Id. at 564. Here, of coruse, the Liquidator has

manifested his intention to abide by the agrÊements with the Objecting Creditors by entering

inîo them himsetf - and enabling priority rreditors fo benelir from them.s

s Furthermore, last year, the Iowa Suprcme Court refi¡sed to allow a liquidator to disavow a pre-liquidation
agreement that the counter-pafty had "alreadypeformed." Ommen v. Ringlee,941 N.V/.3d 310 (Iowa 2020). Using
verbatim language as the New Hampshire shtrte, the Io¡roa Liquidation Act allows liquidators to disavow pre-
liquidation contmcb entered into by an insurer. Iowa Code $ 507C.21(l)(k). The Iowa Supreme Court wrute that
the liquidator could not disavow a preJiquidation agreement while "still retaining the ability to assert claims ...
putsuant to the same contract." Ommen,941 N.W.3d at 318. Indeed, here, the Liquidator contirlr¡es to utilize the
agreements with AIIA Cedenb to collect reimurance recoveries for the benefit of the Home estate. Per the same
logic, it cannot choose to disavow portions of the agreemenb that it does not like. A federal court applying
Vermont's liquidation shtute teached tl¡e same conclusior¡ once again in the context of a preJiquidation agreement.
Costle v. Fremont Indem, Co,, 839 F. Supp. 265,272 (D. Vt. f 993) ("[]f a liquidator seeks to enforce an insolvent
company's righß under a contrac! she must also suffer that company's contmcü;al liabilities.").

5
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C. Liquidators CannotDisavowPost-LiquidationAgreements

Bestowing on a liquidator the power to disavow contracts he entered into would create a

strong disincentive for service providers, employees, landlords and other entities supporting the

liquidator's efforts to enter into an agreement with a liquidator. The Court's oversight of such

contract-breaking (Order at 5, 14) worfd not cure this lack of cerlainty. No law firm or

accounting firm wor:ld want to do business for a liquidator. No landlord would feel comfortable

leasing space to a liquidator. Employees would not want to sign employment agreements. Thus,

it is not in the interest of creditors to grant a liquidator the power to disavow contracts into which

he entered. Indeed, the New [f¡mpshire Supreme Court approved the agleement with the AFIA

Cedents with the understanding and expectation that the Liquidator would comFly. Certainly,

the Objecting Creditors had that expectation as well.

For these reasons, the Objecting Creditors respectfifly request that the Court reconsider

the portion of the Order describing the Liquidator's pùwer to disavow his own contracts and

address the Objecting Creditors' arguments that the Motion is at odds with the Liquidator's

binding obligations under the agreements, including to administer claims such that the Objecting

Creditors could submit them for reimbursement (including the am¡¡¡1 with IBNR advised to the

New Ham.pshire Supreme Court), ultimately for the benefit of the Home Estate.

III. The Issue in Ambassador Is the Same as Presented Here and Application of the
Balancing Test Must Account for the Liquidator's Failure to Bstimate IBNR

The second issue meriting reconsideration deals with the application of a balancing test in

the Courl's assessment of the Motion. The Court declined to apply the test employed by the

Vermont Supreme Courl in In re Ambassador, I 14 A.3d 492 (Vt. 2015), erroneously frnding that

the motions before the Vermont courl ard this court were at different stages of the two

liquidations. Order at 16.
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InAmbassador, therewas aMarch 1, 19BB deadline for frlingclaims and proofs of loss.

Id. at 493. At issue before the Vermont Supreme Court was the liquidator's request. decades

later, to set a date for the filing of "f,rnal and complete prooß of claim." Itt. at 496. ln the Home

Liquidation, there v¡as an initial claim frling deadline of June 13, 2004. Order at 2. The

requested effect of the Liquidator's Motion here is to establish a deadline for the 'ofinal

submission of amendments ... to prooß of claim ... ." Order Approving Claim Amendment

Deadline at 1-2, t[ 3. The Objecting Creditors submit th¿t there is no practical difference

between the Motion here and the motion at issue in Ambassador.

While the Order at pp. 14-16 asserts that there would be no difference in result even if the

Ambøss*dor test were applied (a:rd frnds that the Liquidator's request strikes a 'ireasonable

balance between the expeditious completion of the liquidation and the protection of unliquidated

and undetermined claims"), this finding is based on an incomplete presentation by the Liquidator

and is thus in error. A reasonable balance must take into account the IBNR that would be

forfeited by the Liquidator's requested relief. This includes the IBNR of Class II creditorsó as

well as the IBNR of the Objecting Creditors and other AFIA Cedents, whose claims are

converted into reinsurilrce recoveries for the benefit of the Home estate. Inexplicably and

unfairly, the Liquidator has never provided the Courl and the Objecting Creditors with an

estimate of IBNR to allow the Court to assess whether there is a'teasonable balance" or whether

the Ambassødor test is met. Without such an estimate, the Court lacked the evidentiary record to

conclude that the Liquidator struck a'oreasonable balance" between competing estate interests.

The Anbassador liquidator provided the Vermont Supreme Court with an IBNR estimate

forthecoufi'sconsiderationinapplyingitsbalancingtest. Inre,4mbassador,ll4A.3dat494,fl

6 The settlement agreements the Liquidator enters into with claimants routinely provide conside¡ation for any futrre
claims, demonstrating that claimants that have not reached settlement agreemenb with the Liquidator do have some
amount of IBNR thatwill be foregone byvirhre of a premature claim amendment deadlir¡e.
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7. That has not happened here. Without that information, the Court caflrct assess the reasonable

balance called for under New Hampshire law or apply the ,4mbassador Test. Without that

information, the Liquidator has deprived the Court of the ability to assess the reinsurance

recoveries that worfd be sacrifrced by virtue of a premature claim amendment deadline,

including but not limited to those under the BAFCO agreements and reinsurance un¡elated to the

AFIA Cedents. ,See Objecting Creditors' Feb. 27,2020 Sur-Reply at B, n. 6. And without that

information, the Court cannot assess the harm to Class II creditors from a premature claim

amendment deadline that cuts off future reinsurance recoveries of the estate. Indeed, given the

New Hampshire Supreme Court's edict that the agreement with AFIA cedents 'obenefrts Class II

claimants," any balancing exercise must account for that benefrt, and that recluires the IBNR

information the Liquidator has not provided.

By not providing this, the Liquidator has left the Court with no ability to assess

alternative outcomes, such as an extended deadline or the setting of a date for the Liquidator to

retum with more info¡mation.? Rather, the Court has been asked to rule on an incomplete record.

Simply put, the Liquidator has not met its burden of proof as the moving party. Applyng any

balancing test under these circumstances is imFossible, and thus the Court's conclusion that the

Liquidator's balancing of interests was 'oreasotrable" is arr error of fact and law.

IIL New York's Statute of Limitations for Abuse Claims Has Already Been Extended to
August 2021

The third issue meriting reconsideration is the erroneous statement in the Order that the

argument made by the Objecting Creditors (see p. 9 of Objecting Creditors' Feb. 27,2020 S:u.-

7 Further, the fact that the liquidation is in ib 17th year is not a suû-icient factor, comidering the numerous other
liquidations in place longer prior to a final claim amendment deadline. See Objecting Creditors' Objection at 24.
Assets recognized by the New Hampshire Supteme Court remain that will benefit Class II creditors and it is not
unreasonable for the eshte to continue for a period of time sufficient for the collection of those assets, or at least
until the point when it can be determined that they are exceeded by the administrative costs of the estate.
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Reply) and the New York Liquidation Bureau regarding the revival of the statute of limitations

in New York is merely a 'þotential change." Order at p. 17. As detailed in the Objecting

Creditors' Sur-Reply and in the October 27, 2020 submission by the New York Liquidation

Bureau to the Cour1, New York has already extended its revival period to August L4,202I. See

Ex. B. Thus, as is the case with other states' revival laws described in the Objecting Creditors'

sur-reply, the extended date in New York's statute is not a potential change, but rather one

presently in effect. As cunently ordered, the claim amendment deadline would take place prior

to August 14,202I (as well as the expiration of other states' already revived statutes of

limitations, such as California, which extends to January 1,2023). Thus, the Objecting Creditors

respectfully request that the portion of the Order dealing with the uncertainty of these statutory

extensi ons be reconsidered.

IV. The Status of Johnson & Johnson's Seftlement Agreement Is Unclear

The fourth issue meriting reconsideration relates to claimant Johnson & Johnson ("J&J").

As the Court is awate, J&J withdrew its objection to the Motion when it reached a settlement

agreement in principle with the Liquidator. On January 28,}tZI (the same day as the Orders at

issue here), J&J ñled a motion with the Liquidator's agreemert seeking to hold in abeyance any

approval of the J&J settlement for 60 days while it awaits direction regarding a specific new

covilage action relating to talc claims. Obviously, the Objecting Creditors lack information

regarding whether the J&J settlement agreement is imperiled and what effect that may have, if

any, on the Motion. The Court, however, may have issued the Orders here under the belief that

the J&J settlement agreement was complete a:rd fully effectuated. To the extent that the Orders

were written with that mistaken understanding, the Objecting Creditors respectfully request that

the Court reconsider its Orders.
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CONCLUSION

Wherefo¡e, for the reasons contained herein, the Objecting Creditors respectfully request

that the Court reco¡sider its Orders regarding and approving the Liquidator's Motion for a Claim

Amendment Deadline. Further, the Objecting Creditors request that the Court clarifu, in its

ruling on reconsideration, whether the Orders as recorsidered operate as a final decision for

purposes of appeal to the New Hampshire Supreme Court. The Objecting Creditors request oral

argument on this motion, a:rd their companion motion for a stay of the Orders pending

reconsi derati on and appeal, i f necessary.

Respectfully submitted,

ZURICH INSURANCE PLC GERMAN
BRANCH AND WUERTTEMBERGISCHE
VERSICHERUNG,

By their Attorneys,

McLANE MIDDLETON,
PROFESS IONAL A S SOC IATION

Dated: February 11, 2021 By: (
Mark valis (Bar No. 6565)
Steven J. Dutton (Bar No. 17101)
Viggo C. Fish (Bar No. 267579)
900 Elm Street, 1Oth Floor
Manchester, NH 03101
(603) 62s-6464
mark.rouvali s@ mclane. com
steven. dutton(Ð.mclane. com
vigeo.fish@¡nclane.com
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FREEBORN & PETERS LLP

Joseph T. McCullougþ IV* (IL Bar # 6189956)
j mccullou gh@freeborn. com
Peter B. Steffen* (IL Bar # 6n59W)
psteffen@freebom.com
Freeborn & Petcrs LLP
31 1 South Wacker Drive, Suite 3000
Chicago, IL 60606
(312) 360-6000
*Admitted Pro Hac Vice
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attached service list and via email to those counsel with an ast
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Exhibit A

Transcript Exce{pt from December I I, 2020 Hearing on
Liquidator's Motion to Approve Claim Arnendment

Deadline - Page 42
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and the parties agreed l¡Jurttenbergische and Zurich agreed

with the liquidator that that interest shoufd be computed on a

pooled share basis.

So those seLLl-ement agreements. which settled the

disputes that had heen arbitrated -- they are not relaLed to

the AFfA agreement, okay -- reached a resolution, and Lhat

resol-ution invofved two general things,

One, Home agreed that it was responsible for the

admlnistratj-on of those claims to (indiscernible), and this

hTas negotiated during the liquidation. Thls agreemenL was

approved by the Court, and we agreed that those adminlstraLion

costs should he Cl-ass 1 costs. And we have confirmed that on

multiple occasions to Counsel- for Zurich and WurtLenbergische,

we do not back ab¡ay f rom that.

Those administrative obllgatlons are obllgations of

Cl-ass 1 status, and they need

lrquidatlon proceeding and

form for Lhat, they wil-l- he

for the claim amendment

The Home, they are entitled to

to be addressed within The Home

there, you know, there's a good

addressed,' that is not a poinl

deadl1ne.

The second i-ssue, which is the reinsurance shares,

the partles agreed that those tiabifrties shoul-d be addressed

on a fulf-share basis, and that's how they have been

Now, there is a significant difference rn the

: lli )rl.f"

âtr

addres sed .

i97!¡ 406-: ?50 | aperatlonsrîrerribers.net | 'rnvwelcrib*rs.n et
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Exhibit B

New York Liquidation Bureau

Notice of Non-Participation in Hearing and of Extension

of Filing Deadline Under Child Victirn Act to August 14,

2021
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DoRF,EN F. CONNOR
A))Drìr"t'ED rN NH, vT Á),ID NfE

d tofifiô r6)p I i !il.tr er. corn

TEL: 603-626"33f14

F¡,x: 6t3-626{997

900 Hlm Street, 19th Fl. I f ,O. aox 3600lManchester, NH 03105-3600

Octobcr 27,?020

Cntherine .1. Ruffle, Clerk
Msr:l'irnack County Supcrior Court
5 Court Streer
{loncord, NH 03301

In the þfatter of the Liquidatiorr of The l-Iortte Ir:sur¿rnct Conrirany
l)oclcet No, 2 I 7-2003 -EQ-00106

Or-rr File No, Q09026-65033

Dear Ms. Ruffle:

Enclose<i for filing with the coufi in the allove-referenced mâtter please find The Ancillary's
Notice of Intent with respect to the l)ecember 1 t, 2Ü20 vidco conferençe hearing. Thank you.

\¡ery truly yours,

/s/ Ðoreen [j. Connor
Doreen l?. Crrruror

Dt-Ci Flncl

John Keliy, Esq.
Davict Axirur, H.sq.

Attached Service List

NEW HAMPSHIRE I VËRMONT I WASHINGTON, D.C.
www.primmÊr.com

RF]

cc

4s5Ê676.1
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EXHIBIT B

THE STATH OF NEW HAMPSHIRE

MERRIMACK, SS SUPERTOR COURT

Dooket No 2 t7-2û03-EQ-û0 106

In the Matter of the Liquidation of
The Home lnsu¡ance Company

NOTICß OF NON-PARTTCTPATION AT THE DECEMqER 11,2f)20 VrpEO
CONFERENCE

NO\tu COMES the Special Deputy Superintenclent of llre New York Liquidation

Bureau, and the agent of the New York Superintendent of Financial Services ("New York

Superintendenf') in its capacity as the ancillary receivcr ("Ancillary Rcceiver"¡ of The

Home Insurance Company ("The Home") and respectfully advises the Court lhaL;

l. The Ancillary Receiver will Te,$t on its pleadings ancl rvill not participate in

the Decemher I I , Zü20 video conf'erence.

2. .A.lthough the Ancillary Receiver rests on its prior pleadings and is not

reguesting any aclditional relief- the Court should be aware that the New York Legislature

extendecl the fìling cleadline unrler the Child Victim Act to August 14. 2021. rvhich will

he impacted by this Court's final bar order.

Respectfully Submitted

New York Superintendent of
Financial Services as Ancillary Rcccivcr
of the Home Insurance Cornpany
in Liquidation

4556403.1
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EXHIBIT B

By lts Atlorneys.

['rirnmer Piper Eggleslon & Crame.r, PC

Datecl: lO/27!202t By, /s/ Doreen F. Connor
Dorccn F. Connor, #421
PO Box 3600
Manchester, NH û3105
(6{¡3) 626-3300
dconnqf @primfner.com

CERTTFTCÀTE OF SH,RVICE

I herehy certify that a copy of the fbregoing pleacling wns this day forwarded all
counsel of record on the enclosed Service List.

Doteen F, Connor

2
4556403.1
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THE STATE OF NEW HAMPSHIRE

MERRIMACK SS. SUPERIOR COURT

Docket No. 2 17-2003-EQ-00106

In the Matter of the Liquidation of
The Home fnsurance Company

LIQUIDATOR' S OBJECTION TO ZURICH' S AND WÜRTTEMBERGISCHE' S
MOTION TO RECONSIDER THE ORDERS GRANTING THE LIQUIDATOR'S

MOTION FOR APPROVAL OF CLAIM AMENDMENT DEADLINE

Christopher R. Nicolopoulos, Insurance Commissioner of the State of New Hampshire, as

Liquidator ("Liquidator") of The Home Insurance Company ("Home"), hereby objects to the

motion of Zwich Insurance plc, German Branch and Württembergische Versicherung AG

("Zurich and Würffembergische") to reconsider the Order [Granting Liquidator's Motion for

Approval of Claim Amendment Deadline] ("Order") and the Order Approving Claim

Amendment Deadline, both dated January 28,2021 and issued under Clerk's Notices dated

February l, 2021 (the "Orders").

I. The Zurich and Württembergische Settlement Agreements and
the AFIA Scheme Do Not Support Reconsideration.

The Liquidator has not contended and does not contend that he has the authority to

disavow postJiquidation contracts such as the settlement agreements with Zunch and

V/ürttembergische. The Court approved those settlements by orders entered February 17,2005

and March 21,2006. Those agreements are binding.

However, the Court should conclude that those agreements have no bearing on the

Liquidator's motion for approval of the Claim Amendment Deadline, and Zurich's and

V/ürttembergische's contract arguments have no merit, and revise the Order accordingly.

Contrary to the broad assertions at pages 2-3 of the motion to reconsider, the settlement
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agreements do not somehow require that the liquidation be held open for the submission of

claims in perpetuity. The settlement agreements (and the Scheme) acknowledge that generally

applicable New Hampshire liquidation requirements govern the claims. As the Liquidator noted

in his December 30, 2019 and April 30, 2020 filings, they do not address questions of how long

claims may be submitted or the liquidation may last. These are matters of public interest to be

determined by the Court under the New Hampshire Insurers Rehabilitation and Liquidation Act,

RSA 402-C ("Act") ICAD HRG 138, 717-718,733-n4t].

As an initial matter, Ztnch and Würltembergische persist in conflating the AFIA Scheme

with their individual settlement agreements. However, as explained in the Liquidator's

December 30,2019 filing, the AFIA Agreement ICAD HRG 740] - implemented by the Scheme

ICAD HRG 404] - provided an incentive for AFIA cedents generally to submit Class V

reinsurance claims by providing for the cedents to be paid a part of reinsurance recoveries on the

claims as an administration cost fsee CAD HRG 714-7171. By contrast, the Zurich and

Württembergische settlements resolved preJiquidation disputes with the two particular cedents

that were the subject of arbitrations [see CAD HRG 717-718]. The two resulting settlements are

separate and distinct from the AFIA Scheme.

The Zunch and Württembergische settlement agreements resolved arbitrations regarding

a reinsurance contract known as "Treaty R". See Zunch and V/ürttembergische Settlements,

Whereas Clauses (D), (G) ICAD HRG 257, 258,343]. The Liquidator's motions for approval of

the settlement agreements (to which Ztnch and Württembergische did not object) also make this

clear. See Liquidator's Motion for Approval of Sefflement Agreement with 'Wüstenrot &

I These page references are to the binders of filings submitted in connection with the December 11,2020
videoconference hearing.

2
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Württembergische AG IT 3, 6 (March 1,2006); Liquidator's Motion for Approval of Settlement

Agreement with Agrippina flll 3,6-7 (January 25,2005).2

As Zurich and V/ürttembergische acknowledge (Motion to Reconsider at2),the

settlement agreements address Home's obligations with respect to underlying claims by

policyholders against Zvich and Württembergische. See Zurich Settlement, definition of

"Policy Liability" ICAD HRG 259]; Württembergische Settlement, definition of "Policy

Liability" ICAD HRG 347]. Home had agreed to administer as well as reinsure these underlying

claims in "Treaty R", and the settlement agreements provide specificity both as to the basis for

Home's potential liability (fixed pool share) as reinsurer of such policy claims and as to how

Home will administer the underlying claims going forward (that administration being the Class I

obligation referred to at argument). See Zulich Settlement TlJ 6.3.3, 6.3.I,6.7 ICAD HRG 261,

2621;Wurttembergische Settlement IT 9, 13, 13.9 ICAD HRG 350, 352,3597.

In the settlements, the Liquidator agreed that when underlying policy claims are accepted

as obligations of Zurich or Württembergische, then the fixed pool share would also be deemed to

be part of Zurich's or Württembergische's proof of claim in the New Hampshire liquidation. See

Zunch Settlement I6.3.3 (claims for which Agrippina's liability has been established "shall

automatically be deemed to form parl of Agrippina's Proof of Claim submitted in Home's estate

and shall immediately be capable of determination and admission in and to such estate") ICAD

HRG 2611; Württembergische Settlement n ß.2.2 (periodic quarterly accounts of adjusted and

established claims "shall automatically be deemed to form part of Württembergische's Proof of

2 The Coufi may properly take judicial notice of the motions for approval of the settlements and other filings and
orders in this proceeding, see Wellinston v. Wellinston, 88 N.H. 482 (1937), and rely on them. See In the Matter of
Liquidation of Home Ins. Co. ,2017 WL 5951591, *3 (N.H. Oct.27,2017) (relying on statements in the Liquidator's
unopposed motion for approval of a settlement with the Western Asbestos Settlement Trust). The separate AFIA
Agreement was approved on September 22,2005, and the approval was affirmed in 2006. In the Matter of
Liquidation of Home Ins. Co., 154 N.H. 472,488 (2006) ("Home I").

J
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Claim submitted in Home's estate and shall immediately be capable of determination and

admission in and to such estate.") ICAD HRG 356]. These provisions, however, do not purport

to set aside generally applicable limitations governing proofs of claim. They are merely an

administratively efficient way of submitting particular underlying claims by including them in

prooß of claim as they are accepted and paid by Ztnchand Württembergische.3 Those proofs of

claim are subject to the limits established in the New Hampshire liquidation proceeding. The

settlements do not say anything different.

Zurich's and Württembergische's arguments are unmoored from the actual contract

language. The settlement agreements do not contain any provision that purports to displace the

rules for admission of claims in the Home liquidation established by the Act and the Court

supervising the liquidation. It would be peruerse to interpret the parties' silence on these issues

as indicating an intent to override otherwise applicable New Hampshire law. Cf. In the Matter of

Liquidation of Home Ins. Co., 166 N.H. 84,92 (2014) ("llqmeY") ("To interpret the parties'

silence on the issue of interest as evidencing an intent that there be none would require us to

write into the contract a term that the parties did not include."). That is particularly the case

where Zwich and Württembergische are Class V claimants who will not receive any distribution,

and they seek to override a Claim Amendment deadline established to protect preferred Class II

creditors by advancing distributions to them.

The Scheme similarly leaves the determination of claims against Home to the New

Hampshire liquidation process. The Scheme depends upon the claim determinations made in the

3 The language quoted at page 3 of the motion to reconsider does not concern policy liabilities that, when admitted
in the Home estate, could generate reinsurance recoveries from CIC. It is found in Zurich Settlement 16.3.2 and
'Württembergische 

Settlement !l 15.1 and concerns the Class I administration costs, which are not subject to the
Claim Amendment Deadline. In any event, the phrase "do all things necessary to have such obligations admitted
into Home's estate" does not override genelally applicable liquidation requilements. "All things necessary" is
necessarily limited by the requirements of the Act as applied by the Court supervising the liquidation.

4
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Home liquidation (which trigger the CIC reinsurance obligations); it does not control them. The

purpose of the Scheme is merely to serve as the vehicle for distribution to Scheme Creditors of

the subject CIC reinsurance collections as transferred to the Scheme by the Liquidator. See

Scheme Clause 1.4 ("The purpose of the Scheme is to distribute the Scheme Assets to the

Scheme Creditors . . . .") ICAD HRG 454]. The Scheme expressly recognizes that claims must

be determined under the procedures established in the New Hampshire liquidation, including the

2004 claim filing deadline and the Claims Procedures Order.a See Scheme Clause 2.8 (a claim

only becomes established for purposes of the Scheme "when a proof . . . has been first lodged in

the New Hampshire Liquidation in accordance with the terms of the Claims Procedures Order

and there has been finally and conclusively established in accordance with the Claims

Procedures Order . . . a present obligation of the Company to pay an ascertained sum of money . .

. .") ICAD HRG 457]; Scheme Explanatory Statement, Sections E.4,F.l-2 ("Pursuant to the

terms of the Scheme, a Scheme Creditor is required to have submitted a proof of claim . . . in the

New Hampshire Liquidation by 13 June 2004. Prooß of claim received after this filing deadline

may be accepted by the New Hampshire Liquídator in certain circumstances. If, however, such a

proof of claim is excluded by the New Hampshire Liquidator, it would then be ineligible for

participation in the Scheme.") ICAD HFIG 427, 432-4331. Indeed, the Scheme's definition of

"liability" expressly excludes claims that are not admissible in the New Hampshire liquidation.

See Scheme Clause 1.1 ("such expression does not include any liability which is barred by

a The Claims Procedures Order is "the order establishing procedures regarding claims filed with the Company,
entered by the New Hampshire Couft on 19 December 2003 (as the same may be amended, varied, supplemented
or replaced from time to time)." Scheme Clause l.l ICAD HRG 4471. That order applies generally to claims made
against Home pursuant to the Act, and its purpose is to achieve uniformity and provide procedures for the
presentation, processing, determination, and classification of claims against Home. Home V, 166 N.H. at 86-87.

5
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statute or otherwise unenforceable or which would be inadmissible in the New Hampshire

Liquidation of the Company") [CAD HRG 450].

The Scheme thus acknowledges that claims must be determined in the New Hampshire

liquidation subject to any applicable liquidation requirements. A requirement that the Liquidator

accept AFIA claims in perpetuity would be contrary to the principle that the New Hampshire

liquidation govems claims against Home. Not surprisingly, the Scheme contains no such

provision.

In sum, the Zwich and V/ürttembergische settlement agreements and the Scheme

contemplate the submission of claims subject to generally applicable limitations established in

the liquidation. They do not preclude establishing a Claim Amendment Deadline. Neither the

settlements nor the Scheme provide that the Liquidator must accept claims and the New

Hampshire liquidation remain open forever. Such an extraordinary result would be contrary to

the purpose of the Act to provide for the "efficienft]" and reasonably "expeditious" completion

of the liquidation (See RSA 402-C:l,IV(c), RSA 402-C:46,I) and to the interests of the Class II

policyholders and claimants that the Act is intended to prefer and protect. See RSA 402-C:44;

Home I, 154 N.H. at488.

IL The Ambassador Decision Is Not Relevant To The Balancing Of Interests.

Zunch and Württembergische note that In re Ambassador Ins. Co., 114 A.3d 492 (2015),

involved a request to establish a final claim date similar to the Claim Amendment Deadline here.

That is coffect, but beside the point. As the Court recognized in its Order, "Home is unable to

pay all policyholder claimants in full, and it will be unable to issue final disbursements to

policyholder claimants until a claim amendment deadline is approved." Order at 16. By contrast,

in Ambassador, the estate "had already paid all allowed policyholder claims 'in full, with

6
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interest,' and had an additional $92 million remaining to address future and lower priority

claims." Order at 15 (quoting Ambassador, 1 14 A.3d af 493-494). The Ambassador estate thus

could be held open indefinitely without prejudice to the policyholder creditors, while holding the

Home estate open harms the Class II creditors by preventing them from getting paid the full

potential distribution.

The Ambassador decision offers no useful guidance here because its balancing of

interests did not involve consideration of prejudice to policyholder creditors. As the Court held,

the interest of Class II creditors in obtaining final distributions weighs heavily in favor of a

Claim Amendment Deadline here. See Order at 7, 15-16. The Liquidator addressed that balance

and other aspects of Ambassador in his December 30, 2019 frling ICAD HFIG 721-723].

Zunch and Württembergische again contend that their IBNR should be given significant

weight in the balancing of interests. However, the Liquidator has previously noted in his

April 30, 2020 and December 30,2019 frlings that IBNR is speculative and uncertain, Scheme

Creditors - although invited to do so on two occasions by the Scheme Adminishators ISEAL

CAD HRG 294,3121-have notprovided the information necessary to make any assessment,

and the actual annual benefit from AFlA-related reinsurance recoveries to Class II creditors

(about $900,000 per year over the last five years) is a small fraction (less than 10%) of the

annual cost of the liquidation ICAD HRG 1 40- 1 43, 7 23 -7 26]. Zwich and Württembergische

repeatedly refer to the $231 million number, but the Liquidator has explained why that 2002

estimate (used to illustrate operation of the AFIA Agreement in2004) does not deserve weight

now ICAD HRG 142-143,725-26). That illustration number has been supplanted by the lower

actual Class V claims submitted by AFIA cedents over the past 16 years. Class II IBNR is

speculative for similar reasons, and cannot be estimated with any useful reliability as the

7
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Liquidator explained in his original motion [CAD HRG 4, n.2]. Claims need to be proven

through the claim determination process, and that can only be reasonably accomplished by

establishing a Claim Amendment Deadline to require identification and valuation of claims.

The Court properly concluded that the Claim Amendment Deadline strikes a "reasonable

balance between the expeditious completion of the liquidation and the protection of unliquidated

and undetermined claims." Order at 14 (quoting RSA 402-C:46,1).

III. The Remaining Arguments Do Not Warrant Reconsideration.

Zunch and Württembergische finally make arguments respecting the New York

Liquidation Bureau ("NYLB") and Johnson & Johnson ("J&J"). However, Zurich and

Württembergische lack standing to advance arguments based on the interests of others. See

Libertarian Part)¡ of New Hampshire v. Secretary of State, 158 N.H. 194,196 (2008); Gill v.

Gerrato, 156 N.H. 595,599 (2007). In any event, these matters do not change the balance of

interests supporting the Claim Amendment Deadline.

Zlunch and Württembergische point out that the New York Legislature extended the time

for filing of "revived" sexual abuse claims from August 14, 2020 to August 14,202I. See N.Y.

Laws 2020, c. I 30, $ I . However, the possibility that sexual abuse claims implicating Home

policies might be submitted during the extended period is too speculative to waffant delaying a

Claim Amendment Deadline and prolonging the Home liquidation. As the Court has noted, such

legislative action is always possible, and delaying distributions to Class II creditors across the

country on this basis more than 16 years after the initial filing deadline began (and more than24

years after Home's last policies expired) is unwarranted. Order at 17. Aparticular New York

statute does not change the balance of interests supporting the Claim Amendment Deadline.

Zurich and Württembergische finally note that Johnson & Johnson ("J&J") has filed a

motion to hold approval of its settlement with the Liquidator in abeyance in light of discussions

8
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with an entity in bankruptcy. Any uncertainty regarding the status of the J&J settlement is not

relevant to the Liquidator's motion for a Claim Amendment Deadline. J&J withdrew its

objection to the Liquidator's motion without qualification on December 8,2020. The possibility

of some fuither action respecting a particular policyholder settlement does not affect the balance

of interests underlying the Claim Amendment Deadline.

Conclusion

Zurich's and Württembergische's motion to reconsider should be denied. The Liquidator

submits that a hearing on the motion is unnecessary.

Respectfully submitted,

CHRISTOPHER R. NICOLOPOULOS, INSURANCE
COMMISSIONER OF THE STATE OF NEW
HAMPSHIRE, AS LIQUIDATOR OF THE HOME
INSURANCE COMPANY,

By his attorneys,

OFFICE OF THE NEW HAMPSHIRE
ATTORNEY GENERAL

J. Christopher Marshall, NH Bar ID No. 1619
J.Christopher.Marshall@doj.nh. gov
Civil Bureau
New Hampshire Department of Justice
33 Capitol Street
Concord, NH 03301-6397
(603) 27t-3650

/s/ Eric A. Smith
J. David Leslie, NH Bar ID No. 16859
dleslie@rackemann.com
Eric A. Smith, NH Bar ID No. 16952
esmith@rackemann.com
Margaret A. Capp, pro hac vice
Rackemarm, Sawyer & Brewster P.C.
160 Federal Street
Boston, MA 02110-1700
(617) s42-2300

9

February 19,2021
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Certificate of Service

I hereby certif,'that copies of the foregoing Liquidator's Objection to Zurich's and
Württembergische's Motion to Reconsider were sent this 19th day of February,202l, by first
class mail, postage prepaid to all persons on the attached service list, and by email to counsel for
Zwchand Württembergische and other objectors participating at the hearing.

/s/ Eric A. Smith
Eric A. Smith
NH Bar ID # 16952
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THE STATE OF NEW HAMPSHIRE 

MERRIMACK, SS.  SUPERIOR COURT 

Docket No. 217-2003-EQ-00106 

In the Matter of the Liquidation of 
The Home Insurance Company 

ZURICH INSURANCE PLC, GERMAN BRANCH’S REPLY IN SUPPORT OF ITS 
MOTION TO RECONSIDER THE ORDERS GRANTING THE LIQUIDATOR’S 

MOTION FOR APPROVAL OF CLAIM AMENDMENT DEADLINE  
WITH REQUEST FOR A HEARING  

Pursuant to Rule 13A of the Rules of the Superior Court of the State of New Hampshire, 

Zurich Insurance plc, German Branch (“Zurich”) respectfully submits the following Reply in 

Support of Its Motion to Reconsider the Court’s two January 28, 2021 orders (the “Orders”) 

regarding and approving The Liquidator’s Motion for Approval of Claim Amendment Deadline 

(the “Motion”).   

As an initial matter, Zurich notes that the Liquidator’s Objection to the Motion to 

Reconsider (the “Objection”) seeks the denial of the Motion to Reconsider, even though the 

Liquidator freely admits that several material statements in the Order1 are contrary to the law or 

the facts in the record.  Of course, the presence of these undisputed errors justifies the 

reconsideration and re-issuance of the Orders and justifies the need to address all arguments 

made by Zurich and other AFIA Cedents that the Orders did not address as a result of a 

misunderstanding of key facts or principles. 

I. Because the Liquidator Does Not Have the Power to Disavow Post-Liquidation 
Contracts, the Court Erred in Disregarding the Liquidator’s Agreements with 
AFIA Cedents 

The Order states that the Court need not “further address any of the AFIA cedents’ claims 

for breach of contract or any settlement agreements” because the Liquidator has the broad power 

1 Unless otherwise noted, all references to the “Order” are to the order regarding the Motion.
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to “disavow any contracts to which the insurer is a party.”  Order at 14 (citing RSA 402-C:25, 

XI).  On page 1 of the Objection, the Liquidator agrees with Zurich and Wuerttembergische that 

he does not have “the authority to disavow post-liquidation contracts” and that agreements with 

Zurich and Wuerttembergische “are binding” on him.  Thus, the Court must consider and address 

the AFIA Cedents’ arguments about those agreements.   

The Liquidator baldly contends that those agreements “have no bearing” on his Motion, 

and thus, the Orders.  Objection at 1.  That is not the case.  The January 22, 2004 agreement with 

all AFIA Cedents (Ex. 1 to Liquidator’s Resp. to AFIA Objections) implements the Scheme of 

Arrangement between The Home and the AFIA Cedents and imposes a binding contractual 

obligation on the Liquidator to pay the AFIA Cedents 50% of the Liquidator’s reinsurance 

recoveries (less specified deductions, such as offsets asserted by the reinsurers) for their claims, 

with the other 50% remaining for use to pay Class II claimants.  It was this agreement that the 

New Hampshire Supreme Court specifically approved, writing that while collection proceedings 

“will be lengthy, complex, and difficult,” the agreement “benefits the Class II claimants to 

Home’s estate since it increases the likelihood that their claims will be paid” and that the 

agreement was necessary “to assure that the largest single asset of the estate was not lost.” In re: 

the Liquidation of the Home Insurance Company, 154 N.H. 472, 490 (2006) (noting the $231 

million including IBNR then calculated as “significant”).  The implementation of a premature 

claim amendment deadline would harm Class II creditors (as well as Zurich and other AFIA 

Cedents) by reducing the estate’s reinsurance recoveries, all of which is contrary to the interests 

protected by the Supreme Court’s order. 

The Scheme of Arrangement established by this agreement expressly authorizes the 

Liquidator to enter into commutations with The Home’s reinsurers.  Ex. E to Zurich’s Objection, 
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¶ 2.12, at CAD-HRG 459.  Unbeknownst to Zurich until recently, however, the Liquidator ended 

these efforts to collect IBNR amounts that would benefit the Estate’s priority creditors.  Ex. A to 

Zurich’s Objection at ¶¶ 12-13, at CAD-HRG 230.  The result is a proposed premature claim 

amendment deadline that unfairly and unreasonably bestows a windfall on The Home’s 

reinsurers, to the detriment of both Class II creditors and the AFIA Cedents, including Zurich.  

The Liquidator should live up to his contractual obligations, maximize reinsurance recoveries, 

and later propose a claim amendment deadline once that process is complete. 

This failure by the Liquidator to commute with The Home’s reinsurers coupled with the 

request for a premature claim amendment deadline, however, has frustrated the very purpose of 

the Scheme, which was to allow the Liquidator to collect claims – including IBNR – from The 

Home’s reinsurers.  The Scheme does not terminate until the liabilities of the AFIA Cedents are 

discharged in full (which would maximize reinsurance recoveries for The Home Estate, for the 

benefit of Class II creditors) or unless the Scheme Creditors and the Liquidator conclude based 

upon the facts that the Scheme is no longer in the interests of the Scheme Creditors, of which 

Zurich is one.  Ex. E to Zurich’s Objection at ¶ 7.1.1, at CAD-HRG 482. 

In addition to the Liquidator’s agreement with the AFIA Cedents, Zurich and 

Wuerttembergische have their individual, separate post-liquidation settlement agreements with 

the Liquidator.  These are the agreements that obligate The Home Estate to adjust and respond to 

claims asserted by policyholders and cedents against Zurich and Wuerttembergische.  See, e.g., 

Ex. A-2 to Zurich’s Objection at ¶ 6.3, at CAD-HRG 261.  Specifically, The Home (that is, the 

Liquidator) is to “do all things necessary to have such obligations admitted into Home’s estate.”  

Id. at ¶ 6.3.2 (emphasis added).  Both by failing to provide updated reserves on claims so that 

they may be commuted with underlying cedents and policyholders of Zurich, and by advocating 
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the premature claim amendment deadline, the Liquidator has violated these obligations of The 

Home to Zurich.  The Liquidator has failed to take the actions The Home is required to take to 

have Zurich’s obligations admitted into Home’s estate; in fact, with regard to Zurich’s IBNR, he 

is actively trying to prevent that from happening.   

 For these reasons, Zurich respectfully requests that the Court reconsider the portion of 

the Order describing the Liquidator’s power to disavow his own contracts and address the 

arguments that the Motion is at odds with the Liquidator’s binding obligations under the 

agreements, including to administer claims such that Zurich and other AFIA Cedents may submit 

them for reimbursement and for the Liquidator to negotiate commutations with The Home’s 

reinsurers of Zurich’s claims against the Estate, all ultimately for the benefit of The Home 

Estate’s Class II creditors. 

II. The Issue in Ambassador Is the Same as Presented Here and the Liquidator Has 
Failed to Provide the Court with Information Necessary to Conduct a Balancing 
Test

The Liquidator agrees with Zurich that the deadline at issue in In re Ambassador Ins. Co., 

114 A.3d 492 (Vt. 2015) was procedurally the same as that presently before this Court.  Thus, 

the Order should be corrected to remove the erroneous finding that the test employed therein by 

the Vermont Supreme Court should be ignored because it involved a different kind of deadline. 

The Liquidator claims that Ambassador is irrelevant (Objection at 6), but once this Court 

examines the Ambassador test, it will find that the Ambassador court had information that The 

Home’s Liquidator has declined to provide that is necessary for any balancing of interests.  

Namely, the Liquidator here has failed to provide the Court with an estimation of the IBNR that 

will be foregone by implementation of a premature claim amendment deadline.  Furthermore, the 

Liquidator has failed to provide the Court with an estimation of the reinsurance recoveries that 
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will also be forfeited if his requested deadline is implemented.  Without that information, 

application of two prongs of the Ambassador test (consideration of the insolvent company’s 

remaining assets (i.e., reinsurance recoverables) and the nature and amount of its remaining 

liabilities (i.e., IBNR)) is simply impossible.  In Ambassador, the liquidator there provided its 

“professional judgment” about the amount of IBNR so that the Court could take into account the 

remaining liabilities of the estate.  Id. at 494, ¶ 7.  Indeed, in 2004, The Home’s Liquidator did 

the same thing, providing an affidavit to this Court (and, later, the New Hampshire Supreme 

Court), that The Home stood to recover $231 million, including IBNR, on AFIA claims.  Ex. C 

to Zurich’s Objection at CAD-HRG 395.   

Despite the Liquidator’s inexplicable failure to provide this Court with current 

information, there is undoubtedly IBNR that will be cut off if the premature claim amendment 

deadline is adopted, resulting in claims that will be fully borne by The Home’s insureds and 

reinsureds and foregone reinsurance recoveries on those liabilities of The Home.  The proposed 

Johnson & Johnson (“J&J”) settlement demonstrates this, as it provides a release by J&J of the 

Liquidator of any future claims J&J may have under its policies with The Home.  See Ex. A to 

Liquidator’s Dec. 3, 2020 Motion for Approval of Settlement Agreement with Johnson & 

Johnson at p. 5, ¶ 3.  That is standard language appearing throughout The Home’s settlements, 

and it demonstrates that IBNR was part of the approved claim of J&J in The Home Estate.  For 

those creditors such as Zurich that have not entered into such settlements with the Liquidator, 

their IBNR claims will be forfeited by a premature claim amendment deadline and policyholders 

or reinsureds that faithfully paid premiums to The Home will now bear the full costs of those 

claims. 
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Seventeen years after it chose to provide this Court and the New Hampshire Supreme 

Court with an estimate of IBNR of the AFIA Cedents, the Liquidator does not provide a 

plausible explanation for his failure to provide this Court now with IBNR information to assist 

the Court’s decision-making process.  He contends that the estimation of IBNR is “speculative 

and uncertain.”  Yet he used IBNR in 2004 and urged this Court and the New Hampshire 

Supreme Court to rely on that figure as the primary evidence supporting that petition.  Moreover, 

calculating IBNR is something insurance companies do as a regular function of their business, 

including in preparing their financial filings with state regulators or settling with insureds.  While 

IBNR is an estimation, it is underpinned by mathematics and actuarial science.  The Liquidator is 

the only entity that can estimate the Estate’s IBNR and should not be absolved of that 

responsibility by the approval of a premature claim amendment deadline.   

Rather than provide the Court with this essential information, the Liquidator instead 

provides a highly selective calculation about AFIA-related reinsurance recoveries that ignores 

commutation values.  Objection at 7.  In so doing, the Liquidator disregards the entirety of the 

Estate’s reinsurance recoveries, which at present exceed the Estate’s operating costs (even 

without more AFIA Cedent commutations).  See Liquidator’s 78th Report at CAD-HRG 631.  

Indeed, the Liquidator’s Objection completely ignores the argument made in the Motion to 

Reconsider that the Liquidator has deprived the Court of the ability to assess all of the 

reinsurance recoveries that would be sacrificed by virtue of a premature claim amendment 

deadline, including but not limited to those under the BAFCO agreements and reinsurance 

unrelated to the AFIA Cedents.  Motion to Reconsider at 8. 

 Without an estimate of IBNR and the resulting estimate of the reinsurance recoveries 

that will be foregone, the Court is simply unable to apply either the Ambassador test or, indeed, 
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any balancing of interests that could inform a decision as to whether this is the time to implement 

a claim amendment deadline.  

III. Statutes of Limitations for Abuse Claims Have Already Been Extended Beyond the 
Order’s Claim Amendment Deadline 

With regard to New York’s statute of limitations for sexual abuse claims, the Liquidator 

does not deny that the date identified in the Order is in error.  Objection at 8.  Thus, the present 

date of the claim amendment deadline would precede the already-enacted revival period of the 

New York Child Victims Act and New York insureds of The Home would not be able to process 

all of their eligible claims in this liquidation.  See New York Liquidation Bureau’s November 15, 

2019 Objection and Ex. B to Motion to Reconsider.  The same is true in California, where, as 

mentioned in Zurich’s Sur-Reply in support of its original objection and in the Motion to 

Reconsider, the already-enacted revival period lasts until January 1, 2023.  Cal. Code of Civil 

Proc. § 340.1(q).  

The Home’s insureds and reinsureds paid for coverage expecting that The Home would 

respond to claims brought against them.  Obviously, the liquidation process means those insureds 

and reinsureds will not receive payment for the entirety of their claims, but they should at least 

have the opportunity to seek their proportionate reimbursement for all claims that they are able to 

file prior to the expiration of statutes of limitations.  By seeking to impose a claim amendment 

deadline that is so premature that even statutes of limitations have not yet expired for claims that 

state legislatures have determined are deserving of compensation, the Liquidator is simply 

seeking to bring this Estate to a close too quickly.  Thus, the Objecting Creditors respectfully 

request that the portion of the Order dealing with these statutory extensions be reconsidered in 

light of these facts. 
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IV. Johnson & Johnson’s Objection Was Only Withdrawn Based Upon Approval of a 
Settlement Agreement that It (and the Liquidator) Now Seek to Hold in Abeyance 

Finally, there is no dispute that there is a pending motion, to which the Liquidator has 

assented, to hold approval of the J&J settlement in abeyance.  The Liquidator’s Objection claims 

that “the possibility of some further action respecting a particular policyholder settlement does 

not affect the balance of interests underlying the Claim Amendment Deadline” and that J&J 

“withdrew its objection to the Liquidator’s motion without qualification.”  Objection at 9. 

First, only the Court knows if the mistaken belief that the J&J settlement was complete 

affected its decision.  Second, it is important to note that the J&J settlement originally approved 

by this Court specifically provided that J&J would withdraw its objection to the claim 

amendment deadline “upon approval of this Settlement Agreement by the Court.”  See Ex. A to 

Liquidator’s Motion for Approval of Settlement Agreement with Johnson & Johnson at pp. 9-10, 

¶ 10.  The Liquidator should not benefit from the apparent rush to settle with J&J in advance of 

the hearing on the claim amendment deadline.  J&J’s withdrawal of its objection at that time was 

based on approval of a settlement agreement that it and the Liquidator now seek to hold in 

abeyance.  The Court should reconsider the Orders in light of this new information. 

CONCLUSION

Wherefore, for the reasons contained herein, Zurich respectfully requests that the Court 

reconsider its Orders regarding and approving the Liquidator’s Motion for a Claim Amendment 

Deadline.  Further, Zurich requests that the Court clarify in its ruling on reconsideration whether 

the Orders as reconsidered operate as a final decision for purposes of appeal to the New 

Hampshire Supreme Court.  Zurich requests oral argument on this motion, and their companion 

motion for a stay of the Orders pending reconsideration and appeal, if necessary.  
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Respectfully submitted, 

ZURICH INSURANCE PLC GERMAN   
BRANCH, 

By its Attorneys, 

McLANE MIDDLETON,   
PROFESSIONAL ASSOCIATION 

Dated: March 4, 2021  By: _/s/ Mark C. Rouvalis _____ 
Mark C. Rouvalis (Bar No. 6565) 
Steven J. Dutton (Bar No. 17101) 
Viggo C. Fish (Bar No. 267579) 
900 Elm Street, 10th Floor 
Manchester, NH 03101 
(603) 625-6464 
mark.rouvalis@mclane.com 
steven.dutton@mclane.com 
viggo.fish@mclane.com 

FREEBORN & PETERS LLP 

Joseph T. McCullough IV* (IL Bar # 6189956)
jmccullough@freeborn.com 
Peter B. Steffen* (IL Bar # 6275987) 
psteffen@freeborn.com 
Freeborn & Peters LLP 
311 South Wacker Drive, Suite 3000 
Chicago, IL 60606 
 (312) 360-6000 
*Admitted Pro Hac Vice 
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Certificate of Service 

I hereby certify that a copy of the foregoing Zurich Insurance plc German Branch’s Reply 
in Support of Its Motion to Reconsider the Orders Granting the Liquidator’s Motion for 
Approval of Claim Amendment Deadline was sent this 4th day of March 2021 by first class mail, 
postage prepaid to all persons on the attached service list and by email to those with an asterisk 
by their names. 

/s/ Mark C. Rouvalis______ 
Mark C. Rouvalis 
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Merrimack Superior Court
5 Court Street
Concord NH 03301

THE STATE OF NEW HAMPSHIRE
JUDICIAL BRANCH

SUPERIOR COURT

NOTICE OF DECISION

Telephone: 1 -855-21 2-1234
TTY/TDD Relay: (800) 735-2964

http://www.cou rts. state. n h. us

Mark C. Rouvalis, ESQ
McLane Middleton Professional Association
900 Elm Street
PO Box 326
Manchester NH 03105.0326

Case Name:
Case Number:

ln the Matter of Rehabilitation of The Home lnsurance Company
217-2003-EQ-00106

Enclosed please find a copy of the court's order of January 28,2021 relative to:

Order Approving Claim Amendment Deadline; Court Order Regarding Claim Amendment Deadline

February 01,2021 Catherine J. Ruffle
Clerk of Court

0
C: John F O'Connor, ESQ; Carey Almond, ESQ; Lawrence J Eisenstein, ESQ; Melinda S Gehris,

ESQ; John A Hubbard; Richard Mancino, ESQ; Joseph G Davis, ESQ; Albert P Bedecarre, ESe;
Marc E Rosenthal; Eric A Smith, ESQ; J. David Leslie, ESQ; David H Simmons, ESe; peter
Bengelsdorf; J. Christopher Marshall, ESQ; Peter C.L. Roth, eSQ; Century lndemnity Company;
Harry L. Bowles; Daniel J. O'Malley, ESQ; Lisa Snow Wade, ESQ; Jeffrey W. Moss, ESQ; Lind-a
Faye Peeples; Gregory T. LoCasale, ESQ; William F. Wills; Joseph C. Tanski, ESe; John S.
Stadler, fSQ; Steven J. Lauwers, ESQ; Michael S. Lewis, eSQ; Michael J. Tierney, ESe; Mark
J. Andreini, ESQ; Paul A. Zevnik, ESQ; Michael Y. Horton, ESQ; Central National lnsurance
Company; Keith Dotseth, ESQ; Samantha D. Elliott, ESQ; Stephanie V. Corrao, ESe; Harry p.
Cohen, ESQ; Justin N. Leonelli, ESQ; Joseph A. Carroll, ESQ; J. Chase Johnson, ESe; Doieen
F. Connor, ESQ; Terri L. Pastori, ESQ; Kimberly Beth Mason, ESQ; Michael P. Mullins, ESe;
Peter B. Steffen, ESQ; Joseph T. McCullough lV, ESQ; Margaret A. Capp, ESe; David
Himelfarb, ESQ; Christopher J. Valente, ESQ; Thomas W. Ladd; Jessica L.G. Moran; Joseph C.
Safar; Bekir Yilmaz

N HJ B-2503-S (O7 / OL / 201L],
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MERRTMAC|(, SS.

TIIE STATE OF NEW HAMPSHIRE

SUPERIOR COURT

Docket No. 217-2003.8Q-00106

In the Ùfâfter of the Liquidation of
The Home Insur¡nce Company

-.,[tÞ()P(ÐÊßD}'
ORDER APPROVING CLAIM AMENDMENT DEADLINE

On consideration of the motion of John R. Elias, Insurance Commissioner of the State of

New Hampshiren as Liquidator ("Liquidator") of The Home Insurance Company (.,Home"),

requesting an order approving a claim amendment deadline for the frnal submission of

amendments to proofs of claim and proofs of claim in the Home liquidation, notice of the motion

and the deadline for filing of objections having been given as directed in the order of notice,{andr

d after consideration of timely filed object l"*/1"
Court hereby ORDERS as follows:

l. Establishment of the requested claim amendment deadline is fair and reasonable

and in the best interest of the Home liquidation and Home's creditors as it will facilitate the

resolution of claims and advance the distribution of the estate's assets and the closure ofthis

proceeding without unnecessary administrative expense. It represents a reasonable balance

between the expeditious completion of the liquidation and the protection of unliquídated and

undetermined claims, including third party claims, in accordance with RSA402-C:46.

2. The Liquidator's Motion forApproval of ClaimAmendment Deadline is granted.

3. The date 150 days from the date ofthis Order, or if such date is a Saturda¡

Sunday or holida¡ the next business day is hereby established as the ClaimAmendment

Deadline for the final submission of amendments (including supplements or any other
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enlargements) to prooß of claim and new prooß of claim in the Home liquidation. Amendments

to previously filed proofs of claim and any new proofs of claim must be filed by an amendment

or completed proof of claim form that is received by the Liquidator on or before the Claim

Amendment Deadline or that is mailed to the Liquidator by U.S. mail and bears a legible

postmark showing mailing by U.S. mail on or before the Claim Amenáment Deadline. Any

amendments to previously filed prooß of claim or new prooß of claim received by the

Liquidator after the ClaimAmendment Deadline (unless mailed on or before the Claim

Amendment Deadline as specified above) shall not be considered. Amendments to proofs of

claim and proofs of claim shall be sent to:

The Home Insurance Compan¡ in Liquidation
6l Broadway, Sixth Floor
New York, NY 10006

4. The June 13,z}OlClaim Filing Deadline established by the June 13, 2003 Order

of Liquidation pursuant to RSA402-C:26 and :37 continues to apply. The Liquidator shall

determine whether claims received after the Claim Filing Deadline but on or before the Claim

Amendment Deadline are excused or unexcused late-fïled claims pursuanf to RSA 402-C:37,11

and III. The Liquidator shall review and determine all claims filed on or before the Claim

Amendment Deadline. Subject to the provisions of this Order, which shall control, the

procedures of the Restated And Revised Order Establishing Procedures Regarding Claims Filed

With The Home Insurance Company In Liquidation dated January lg,2001 (,,Claims procedures

Order") shall continue to apply to the determination ofclaims in the Home liquidation.

5. Claims against Home not fïled with the Liquidator on or before the Claim

Amendment Deadline by amendment to a previously filed proof of claim form or by a new proof

of claim form as provided in paragraph 3 above are bared from any distribution of the assets of

2
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the Home estate. Post-Claim Amendment Claims and Potential Claims (as defined below) are

deemed to prejudice the orderly administration of the liquidation within RSA 402-C:37 and are

barred from any distribution of the assets of the Home estate:

a, Post-ClaimAmendmentDeadlineClaims. A"Post-ClaimAmendment

Deadline Claim" is any amendment (including supplement or any other enlargement) to

any previously filed proof of claim or any new proof of claim that is frled after the Claim

Amendment Deadline. Post-Claim Amendment Deadline Claims are deemed to prejudice

the orderly administration of the liquidation and shall not be considered, regardless of

whether good cause - including but not limited to any reason constituting "good cause"

under RSA 402-C:37,lI - exists for filing afrer the Claim Amendment Deadline, and

regardless of whether a right to reopen, refile, or supplement a claim was previously

reserved. The Liquidator shall reject all Post-Claim Amendment Deadline Claims

without consideration of their merits.

b. Potential Claims. A"Potential Claim" is any claim intended to be covered

by a proof of claim or an amendment to a previously filedproof of claim where aspecific

claim has not been asserted by a specifïc claimant against a specific person on or before

the Claim Amendment Deadline. These are sometimes referred to as "incurred but not

reported" claims. Examples of Potential Claims are set fonh in the Liquidator's motion

for approval of claim amendment deadline. Potential Claims are deemed to prejudice the

orderly administration of the liquidation and shall not be considered, effective as ofthe

ClaimAmendment Deadline. The Liquidator shall reject all Potential Claims, effective

as of the Claim Amendment Deadline, without consideration of their merits.

3
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6. Claimants with open prooß of claim seeking coverage under a Home policy or

reinsurance contract for Potential Claims must amend their proofs of claim by identifying and

providing the particulars of all claims for which coverage is sought. Claims that have not been

identifìed (as a specific claim by a specific claimant against a specific person) on or before the

ClaimAmendment Deadline shall be baned because, if later identified, they will be Post-Claim

Amendment Deadline Claims in accordance with paragraph 5 above.

7. Amendments to proofs of claim must include available supporting information

regarding the ciaims. The Liquidator may request claimants to provide additional information or

evidence in support of their proofs of claim and amendments as provided in RSA 402-C:38, II.

The Liquidator may consider a claimant's failure to tímely provide requested supplementary

information as ground to deny a claim, subject to review as provided in the Claims Procedures

Order.

8. Claimants issued notices of determination as to Class V priority only, defening

determination as to amount, must amend their proofs of claim on or before the Claim

Amendment Deadline and include an explanation of why their prooßof claim should be

determined as to amount. In the absence of an amendment, the previous notices of determination

shall be considered final determinations, and the Liquidator need not make any further

determinations on those proofs of claim.

9. The establishment of the ClaimAmendment Deadline does not affect claim

determinations, including settlements, previously approved by the Court or made or entered by

the Liquidator and not yet approved by the Court as of the Claim Amendment Deadline.

10. The establishment of the ClaimAmendment Deadline does not permit the refiling

or rearguing of proofs of claim previously determined by the Liquidator. Duplicative

4
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amendments or proofs of claim shall not be submitted. If a proof of claim or amendment

duplicates or reasserts a previously determined claim, the Liquidator shall reject the proof of

claim or amendment without consideration of its merits.

I l. The ClaimAmendment Deadline applies to all claims except (a) administration

costs within RSA402-c:44,1, and (b) claims of the United States Government.

12. Within 30 days from receipt of this Order, the Liquidator shall mail notice of the

Claim Amendment Deadline in the form attached to this Order by first class mail, postage

prepaid, using the latest mailing address provided to the Liquidator by the claimant, to all

claimants who have open prooß of claim in the Home liquidation. Open proofs of claim means

those on which (a) there has been no determination, (b) there has been only a partial

determination or determinations, (c)-there has been a determination that has not yet been

approved by the Court, (d) there has been a determination as to priority but deferral as to amount,

or (e) there has been a determination that provided that the claimant could submit ñ¡rther claims.

Whers the claimant is represented by counsel, notice shall also be mailed to counsel at the latest

address provìded to the Liquidator. Notice to claimants or eounsel with addressesoutside the

United States shall be sent by air mail, postage prepaid.

13. The Liquidation Clerk shall promptly post this Order and the notice attached to

this Order in the Merrimack County Superior Court Files and the Key Documents Relating to the

Liquidations sections of the Home Liquidation Clerk website (www.tricitcle*.orÐ.

SO ORDERED

5

Dated: I , LT
Justice
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The Home fnsurance Company, in Liquidation
6l Broadway, Slxth Floor

New York, hfY 10006

POC No(s).: _
NOTICE OF CLAIM AMEhTDMENT DEADLINE

F'OR THE HOME INST'RANCE COMPANY,IN LIQTIIDATION

To Persons who have open prooß of slaim in the liquidation of The Home Insurance Company (..Home,,)
and other percons:

Home is in liquidation Proceedings before the Menimack County Superior Court of the State of New
Hampshire (he f'Court"), In the Mattgr ofthe Liquidation of The Home Inçurance company. Dookot No.2l7-2003-EQ.00l06.JohnR.Elias,Insurand,isthi' Liquidator of Home (,,Liquidator').

The court has established IINSERT BUsINEss DATE 150 DAYS F.ROMDATE
oF coURT's ORDER on u¡xr nusiÑi:,'SS nÀU as the Ctalm Amendmenr Deadtine for rhe
final amendment of proofs of clalm or_submisslon of proofs of ctaim ln thellone liquidation.
Claims against H_ome must be receivpd by the Liquidätor or nostm¡rked bv U.S. måil on or beforetheClelmAmendmentDeadline¡tthe¡ddresssetforth"@msharing
in any distribution of assets fiom the Home estate. "Post Claim Amendment Cla¡¡ns" ¡ndr?otential Claims" as defined the Order Approving Claim Amcndment Ile¡dline dated
sre barred and will not be considered. The Order.Àpproving Claim Amendment be"júãF-
available in the "Key Documenb Rclating To The L¡qu¡datio;st'section of the Home iiquij"ti"n
Clerk website, www.hicilclerk.ors.r 8t ¡-nSnnt LINKI.

If you have an open proof of cl¡im in the Home liq-uidaúion, you have until _frNsERT SAME DATEI to amend your proof of õlatmto suiplement or upd@lffifñllf you
add a claim, you must include an explanation of why the ctaim r"äs not filed by theiune 13, 200a claim
filing deadline with your amendment, Ifxour open proof of claim seeks coverage under s Homc
policy or reinsurance contract for Potential Ct¡imi, you musú amend your proof of claim to make it
specific by identifying and providing the particulars of aU claims for úhich'cover¡ge ls sought.

{ny new proofs of claÍm in the Home liquidation musf be filed on or before
IINSERT SAMI DATEI. The proof of ctaim form and instructions may Ue oUtõãõ-õ@inn-toading
them from the "Key Documents R:t:,1".g_Iq The Liquidations" section df the website fo'r ttre úq;iüi;",
www.hicilclerk.o¡9, by calling l-800-347-0014 during regular business hours (Monday-Friday å-lÈù,
or by writing to the address above. You must include an õxplanation of why yòur ptoõf orcuim was not
filed by the June li,z004 claim fïring deadrine with your pioof of claim.

If you have been issued a notice of determination as to Class V priority ont¡ deferring
determination as to amount, you have until _ IINSERT SAUB "li¿,l.nl 

to ãmend your
proof of claim and include an explanation of w!frñlîoof of claim should be determined as to
amount' In the absence of an amendment, the previous notices of determination shall be considered final
determinations, and the Liquidatorheed not máke any further determination on your proof of claim.

Your submisslon must include av¡ilable supportÍng information regarding your claim.

6
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Amendmentsandproofsofcl¡immustbeg!vt!9-u-eu¡det^or@
mail on or before th" 

= . , , ltrYsEnmm DiiEl cËr Amendment Dead¡ne.Amendmenft 
"T! 

proofs oiclaim received or postmerked ifter the claim Amendment Deadlinewill not be considered.

John R. Elias, New Hampshire Ingurance Commirsioner,
ac Liquldator of The llome fnsurance Company

7
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THE STATE OF NEW HAMPSHIRE

MERRIMACK SS. SUPERIOR COURT

Docket No. 217-2003-EQ-00 106

In the Matter of the Liquidation of
The Home Insurance Company

ZURICH INSURANCE PLC, GERMAN BRANCH AND
WITNTTNVTBBRGISCIIE VERSICHERT]NG AG's oBJEcTIoN To THE

LIOUIDATOR'S MOTION FOR APPROVAL OF CLAIM AMENDMENT DEADLINE

IORAL ARGUMENT REOUESTEDI

Zwch Insurance plc, German Branch and Württembergische Versicherung AG

(hereinafter, "Objecting Creditors") oppose the Liquidator's Motion for Approval of Claim

Amendment Deadline ("Motion") because, inter alia, the proposed accelerated deadline fails to

strike a "reasonable balance between the expeditious completion of the liquidation and the

protection of unliquidated and undetermined claims, including third party claims" as required by

RSA 402-C;46,I. As set forth below, this Motion is premature and not in the best interests of

creditors, including Class 2 creditors whose claims at present will not be paid in full by The

Home Insurance Company ("The Home Estate") if the Motion is granted.

While there is no binding New Hampshire authority directly on point, the Vermont

Suprerne Court addressed and denied such a motion of a liquidator in another insurer insolvency

proceeding, In re Ambassador Insurance Co., 198 Vt. 341, 114 A.3d 492 (2015) (hereinafter,

"the Ambassador Decision"). The Vermont Supreme Court employed a well-considered

framework for a,nalyzing whether a proposed final claim amendment deadline in an insurance

liquidation proceeding would foster a reasonable balance between the expeditious completion of

the liquidation and the protection of unliquidated and undetermined claims of creditors.

Specifically, the Vermont Supreme Court held that courts facing this issue should analyze and

I
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weigh the following four factors: "(1) the company's remaining assets; (2) the nature and amount

of its remaining liabilities; (3) the administration costs of the estate; and (4) the extent to which

delay in termination of the liquidation proceedings results in a delay of full payment to priority

claim holders." Ambassador, II4 A.3d at 500. The Vermont Supreme Court, after considering

facts similar to those relevant to The Home Liquidator's Motion before this Court, denied the

Ambassador liquidator's motion. Four years after the Ambassador Decision, the lower court

supervising the Ambassador liquidation has not yet imposed a final claim amendment deadline,

enabling creditors of the Ambassador Estate to continue submitting newly reported additional

claims against those creditors' insurance policies and reinsurance contracts that were previously

incurred but not yet reported claims ("IBNR").

Here, all four factors weigh in favor of denying the Liquidator's Motion to impose, at this

time, a final claim amendment deadline that would deprive The Home Estate of substantial

additional reinsurance recoveries/assets, to the detriment of The Home Estate's creditors.

o First, The Home Estate still has over $800 million in undistributed assets and, in addition,

has substantial reinsurance recoverables due to The Home Estate on non-contingent

claims that will further augment the Estate's on-hand assets in the foreseeable future.

Indeed, the Liquidator reported to this Court on September 18, 2019 that "the collectíon

of reínsurance ís the príncípal remøíníng øsset-marshalíng tøsk of the Líquídator."

o Second, the remaining IBNR claims (and the substantial reinsurance assets that will

eventually be due from The Home's reinsurers on those claims) that the Motion seeks to

cut off are long-tail claims insured or reinsured by The Home Insurance Company ("The

Home") arising primarily from products injurious to humans (such as asbestos, silica, and

talc) and harmful acts that occurred many years ago (such as child sexual abuse and

2
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a

sports head injuries) and which, by their nature, take decades to become reported claims.

Nowhere in his Motion does the Liquidator even attempt to quantify the enorlnous

amounts of claims against The Home Estate arising from such IBNR of the Objecting

Creditors and other credítors that would be entirely cut off by the premature and

unjustifiably early claim amendment deadline the Liquidator asks this Court to impose.

Indeed, the Joint Provisional Liquidator and Scheme Administratorl of The Home's

United Kingdom branch admitted as recently as last month that at this time, "estímated

future values fof IBNRJ øre subject to sígníficant uncertøínty and símplístíc

assumptíons thøt møy result ín ø wíde rønge of possíble outcomes."

Third, the annual costs to administer The Home Estate are modest when compared with

the current assets of The Home Estate, and these administrative expenses have declined

substantially over the course of the Liquidation. More importantly, the additional assets

the Liquidator will be able to collect in the future from The Home's reinsurers as IBNR

losses 'ocrystallize" into actual reported claims over time (or are crystallized via actuarial

estimation and included in agreed settlements of final amended claims between creditors

and The Home Estate) will serve to substantially augment the assets of the Estate, to the

considerable benefit of the priority creditors of The Home Estate.

Finally, the Liquidator has made numerous interim distributions to priority Class I and II

creditors, totaling billions of dollars to date, and keeping the Liquidation open would not

delay fuither interim distributions to these priority creditors. It is common for liquidation

1 The Scheme is discussed in further detail in Section III of the Background Section below. It
effectuates a settlement agreement whereby the Objecting Creditors and other AFIA Cedents are
obligated to submit claims reinsured by The Home so that the Liquidator can collect reinsurance
from The Home's reinsurers (called o'retrocessionaires"), including ACE/Chubb which reinsures
I00% of The Home's Rutty Pool liabilities.

J
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proceedings of property/casualty insurance companies with long-tail IBNR liabilities to

last multiple decades,2 so granting the Motion to impose an early final claim amendment

deadline only 16 years after The Home was placed into liquidation would be contrary to

the precedent established by other liquidations. Simply put, affording The Home's

creditors additional time to present IBNR claims that will crystallize into reported claims3

in the coming years will increase reinsurance recoveries for The Home Estate, and thus

increase the assets available to make pa5rments to priority creditors of The Home Estate.

Further, this Court should also decline to impose a final claim amendment deadline on

the Objecting Creditors and other similarly situated creditors of The Home due to the unique

circumstances in this matter. V/ithout any advance notice to the Objecting Creditors, the

Liquidator filed his Motion seeking to cut off their future IBNR claims despite his

representations to AFIA Cedent creditors and to the New Hampshire courts in 2005-06 that The

Home Estate would achieve substantial amounts of reinsurance recoveries arising from the non-

contingent and IBNR claims of the AFIA Cedents if the New Hampshire courts would uphold

the settlement agreements with the Objecting Creditors and other AFIA Cedents. Specifically,

(l) the proposed early claims amendment deadline is fundamentally at odds with the settlement

agreements that the Liquidator entered into with the Objecting Creditors and other AFIA Cedents

in2004 and2006 (the "Settlement Agreements"), as well as the Scheme of Arrangement that the

Liquidator initiated to collect non-contingent and IBNR claims from The Home's reinsurers; and

(2) the information that the Objecting Creditors require to submit their final claims for non-

2 For example, as discussed in Section I(CX4) of the Argument section below, several insurance
liquidation proceedings have spanned nearly thirty years and more.
3 These IBNR claims can also be crystallized if AFIA Cedents and the Liquidator reach
agreement on the amount of IBNR that this Court should approve, based on sound actuarial
estimates of such remaining IBNR. As discussed further below, certain creditors have reached
such agreements with the Liquidator, and this Court has approved claims that include IBNR.
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contingent claims, as well as IBNR claims, is within the possession and control of the Liquidator

andlor its claims handler, and the proposed 150-day deadline for submitting their final amended

claims does not give the Objecting Creditors sufficient time to calculate these case reserves and

IBNR claims and negotiate commutations with the Liquidator that reliably estimate the value of

those outstanding losses/case reserves and crystallize that remaining IBNR for inclusion in their

final amended claims. Thus, the Court should decline to impose a final claim amendment

deadline at this time.

Alternatively, if this Court elects to set a final claim amendment deadline at this time,

then it should carefully select a date that will allow the Objecting Creditors and other creditors of

The Home Estate to include their IBNR claims as part of their final amended claims in The

Home Estate.a The Liquidator has permitted other creditors to include IBNR claims in

settlements with The Home Estate, so the Liquidator should be estopped from refusing to allow

the Objecting Creditors to include IBNR claims here. RSA 402-C:46 mandates a reasonable

balance between the Liquidator's desire for an expeditious completion of the Liquidation and

'othe protection of unliquidated and undetermined claims, including third party claims." Thus,

RSA 402-C:46 accords IBNR claims protection, and this Court should afford creditors with those

claims sufficient time to calculate and present those claims under a claims amendment deadline

that provides ample time for IBNR to be included. Imposing the premature claims amendment

date requested by the Liquidator would unfairly discriminate against the Objecting Creditors and

other creditors whose IBNR claims have not been crystallized as part of approved final amended

claims. There is simply no reason to treat the IBNR claims of the Objecting Creditors differently

than those of other creditors by rushing the claims amendment deadline.

a As discussed in Section III of the Argument section below, several other entities have entered
into settlement agreements with the Liquidator containing IBNR components.
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The Objecting Creditors request oral argument on the Motion and this Objection.

BACKGROUND

On June 13,2003, the Court declared The Home insolvent and appointed the Insurance

Commissioner as the liquidator (the "Liquidator") pursuant to the New Hampshire Insurers'

Rehabilitation and Liquidation Act, RSA 402-C. Pursuant to the original order, the deadline for

filing initial claims was June 13,2004. On June 3 and June 4, 2004, the Objecting Creditors filed

their initial proofs of claims. (See Affidavit of Dirk Eichler, attached as Exhibit A, at ,ï 3; see

also Affidavit of Robert Bühler, attached as Exhibit B, at 'ï 3.) The proofs of claim explicitly

stated that the Objecting Creditors' reinsurance claims against The Home Estate were

unquantified, that The Home and its reinsurer had been handling the claims on behalf of the

Objecting Creditors and only they were in a position to fully quantify those claims, and that the

Objecting Creditors' claims included IBNR. SeeEx. A at fl 4;Ex. B at fl 4.

I. The Ruttv Pool

The Objecting Creditors were both members of a group, or "pool," of insurance

companies that underwrote insurance and reinsurance risks through the M.E. Rutty Underwriting

Agency Limited (the "Rutty Pool").s See Ex. A at fl 5; Ex. B at fl 5. The annual participations of

the two Objecting Creditors varied. Zunch Insurance plc, German Branch (*Zundn) took part in

the Rutty Pool from 1962 to 1967, and Württembergische Versicherung ("Württembergische")

took part from 1964 to 1967.6 See Ex. A at fl 5; Ex. B at !f 5.

5 Zunch Insurance plc, German Branch is the successor-in-interest to Agrippina Versicherung
Aktiengesellschaft, an original Rutty Pool member. (Ex. A at fl 5.)
6 Württembergische Feuerversicherung, Aktiengesellschaft in Stuttgart was the original name of
the member of the Rutty Pool in 1964-1967 and its business is currently the responsibility of
Württembergische Versicherung AG within the Wüstentrot & Württembergische AG group. (,See

Ex. B at tf s.)
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In 7977, The Home, through The Home's United Kingdom branch and the American

Foreign Insurance Association ("AFIA"), entered into reinsurance contracts with the Objecting

Creditors and other Rutty Pool members (collectively referred to as "AFIA Cedents") whereby

The Home reinsured 100% of the Rutty Pool liabilities of the AFIA Cedents. See In re

Liquídation of Home Ins. Co.,154 N.H. 472,474 (2006).

In 1984, as part of the Insurance and Reinsurance Assumption Agreement between

Insurance Company of North America ("N4"), The Home, and the AFIA Cedents, INA agreed

to reinsure 100% of The Home's reinsurance obligations for the Rutty Pool liabilities. See íd.

Since that time, INA and its successor Century Indemnity Company, both member companies of

the ACE/Chubb Group ("ACE/Chubb"), have been obligated to pay The Home for its

reinsurance obligations to the AFIA Cedents, including the Objecting Creditors.T Id. at 475.

il. The Settlement Asreements Between The Home and The AFIA Cedents

After these liquidation proceedings commenced in 2003, the Liquidator proposed and

entered into the Settlement Agreements between The Home Estate and the respective Objecting

Creditors (as well as the other AFIA Cedents), under which each AFIA Cedent undertook to

continue submitting all of its Rutty Pool claims to the Liquidator, who in turn would submit them

to ACE/Chubb and other reinsurers of The Home. SeeEx. A at tf 6; Ex. B at J[6. At the time, the

Liquidator reported to the Court that The Home Estate had IBNR claims against its reinsurers,

which the Settlement Agreements would enable the Liquidator to collect. See the March 26,2004

Affidavit of Jonathan Rosen, attached as Exhibit C, at llfl 2-3. Through these proposed Settlement

Agreements with AFIA Cedents, the Liquidator informed the New Hampshire courts in2006 that

he would be able to recover an estimated $231 million of reinsurance from The Home's

7 The Home Estate may recover this reinsurance from ACE/Chubb without having to first pay
the claims of the Objecting Creditors or other creditors of the Estate. ,Se¿ RSA 402-C:36.
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reinsurers for the enorrnous benefit of the priority creditors of The Home Estate. See In re

Liquidation of Home Ins. Co., 154 N.H. at 477. This $231 million figure specifically included

actuarial IBNR estimates, a figure that The Home advised the courts that it expected to increase.

Ex. C at'[f 3, fn. Over time, even though claims have matured and been reported to the AFIA

Cedents and in turn The Home Estate, the IBNR of the AFIA Cedents in fact íncreased.ln2012,

the Scheme Administrator reported to Scheme creditors that IBNR on the AFIA liabilities of The

Home Estate was estimated to be $313,848,000. See December 4,2012 Report of the Scheme

Administrator, attached as Exhibit D, at2.

Under these Settlement Agreements, The Home Estate committed itself to investigate,

adjust and admit or refute liability for all claims brought by policyholders and cedent insurance

companies insured and reinsured by the AFIA Cedents, including the Objecting Creditors. See

Ex. A at 17; Ex. B at \ 7 . In exchange for the filing of these claims by the Objecting Creditors

and other AFIA Cedents against The Home Estate that would enable The Home Estate and its

priority creditors to benefit from reinsurance recoveries, the Liquidator undertook to distribute

half of the net reinsurance recoveries (estimated in 2006 to be $69 million) to the AFIA Cedents,

including the Objecting Creditors, and use the remainder to pay priority creditors of The Home

Estate pursuant to the priority distribution order of creditors set forth under New Hampshire law.

See In re Liquidation of Home Ins. Co., 154 N.H. at 477. Thus, recoveries of a substantial

percentage of their IBNR claims against The Home Estate were part of the bargained-for

consideration due the Objecting Creditors and other AFIA Cedents when they entered into these

Settlement Agreements.

ACE/Chubb objected to these agreements, but the New Hampshire Supreme Court ruled

in 2006 that the Settlement Agreements were fair and reasonable. See generally In re: the

8
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Liquídøtion of the Home Insurance Company, 154 N.H. 472 (2006). The Supreme Court found

that "IACE/Chubb] would reap a substantial windfall in the absence of the proposed agreement

by depriving Home's creditors of the amounts they would have paid but for Home's insolvency.

This would frustrate the legislative purpose of obtaining full payment from reinsurers despite an

insurer's insolvency." Id. at 488 (citing RSA 402-C:36 and RSA 405:49, I).

Further, the Court found that "the purpose of RSA chapter 402-C is to protect preferred

creditors by reserving assets for them, including people insured by Home, and people with

claims against those insured by Home [New Hampshire law] provides that the statute

should be 'liberally construed' to effectuate this purpose." Id. at 488 (citing RSA 402-C:1, IV;

RSA 402-C:1, III). Moreover, the Court concluded, "the AFIA Cedents' claims are significant,

totaling approximately $231 million. The substantial dollar amount of these claims suggests that

ít ís reøsonøble to øssume thøt collection proceedíngs would be lengthy, complex, ønd dfficult.

Most importantly, as the superior court properly concluded, the øgreement benefits the Class II

cløímants to Home's estøte sínce it íncreases the líkelíhood that theìr cløíms wíll be paíd." Id.

at 490 (emphasis added).8 Thus, the New Hampshire Supreme Court upheld the Settlement

Agreements and The Home is contractually bound to handle the Objecting Creditors' claims,

collect reinsurance recoveries, and distribute a portion of such recoveries to the Objecting

Creditors, with the remainder available to pay Class II creditors.

III. United Kingdom Scheme of Arrangement

Pursuant to the Settlement Agreements with the Objecting Creditors and other AFIA

Cedents, a scheme of arrangement between The Home and the AFIA Cedents (the "Scheme")

was implemented pursuant to $ 425 of the English Companies Act of 1985. See the Scheme,

8 The Court also noted that the Settlement Agreements would enable the Liquidator to "marshal
assets to be distributed to creditors which would otherwise be unavailable." Id. at 483.

9

228



attached as Exhibit E. The Scheme creates a dynamic to secure the Liquidator's recovery of

reinsurance of AFIA Cedents' claims from ACE/Chubb and other reinsurers, which to date has

resulted in many millions of dollars of recoveries for The Home Estate (and which in turn have

been distributed to The Home Estate's priority creditors and to the AFIA Cedents).e SeeEx.E.

Pursuant to the Scheme, the Liquidator may enter into compromises with reinsurers of

The Home, including ACE/Chubb, with input from the AFIA Cedents. Id.,Part II, The Scheme,

at I2.12. The Scheme can only terminate upon one of a defined set of termination events, such

as the agreement of the Scheme Creditors' Committee (i.e., the AFIA Cedents) or the discharge

of The Home's liabilities to the Scheme Creditors in fuIl. Id.,Part" II, The Scheme, atl7.l. None

ofthose events have occurred, and none are proposed.

Due to the long-tail nature of much of the Rutty Pool business, which includes liability

for asbestos, pollution and other types of long-tail claims, the injured parties continue to file

claims against the policyholders and ceding insurers of the Rutty Pool members, including the

Objecting Creditors, and those claims are reinsured by The Home and, in turn, ACE/Chubb. ,See

Ex. A at fl 8; Ex. B at !f 8. The precise amount of IBNR at present is not known to the Objecting

Creditors. See Ex. A at fl 9; Ex. B at !f 9. The Liquidator represented to the Objecting Creditors

on November 15,2019 that he "has not calculated the amount of IBNR of the AFIA Cedents that

would be cut off' by his proposed claim amendment deadline. See E-ma|l of David Leslie,

attached as Exhibit G. As the Joint Provisional Liquidator and Scheme Administrator of The

Home's United Kingdom branch admitted as recently as last month, "estímøted future values [of

IBNRJ øre subject to sígníJícant uncertøìnty ønd símplístíc assumptíons that møy result ín a

e As of December 3I, 2015, ACE/Chubb alone had already paid $83.7 million to The Home
Estate net of offsets. (Søe excerpt of March 10, 2017 Report of the Scheme Administrator,
attached hereto as Exhibit F.)
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wíde rønge of possìble outcomes." See October 3, 2019 email from Patrick Brazzlll, Joint

Provisional Liquidator and Scheme Administrator, attached hereto as Exhibit H.lO

When the Scheme began, the Liquidator recognized that the potential for recoveries made

reinsurance one of The Home Estate's 'omost valuable assets in relation to AFIA." See Ex. E,

Part I, Explanatory Statement, Section C, '11 8. This remains true today. Via the Scheme, The

Home Estate continues to receive reinsurance recoveries to this very day that are then used to

pay the priority creditors of The Home Estate and the bargained-for consideration due to the

AFIA Cedents. Indeed, the Liquidator reported to the Court on September 18, 2019 that "ltJhe

collectíon of reínsurance ís the príncípal remaíníng asset-mørshalíng tøsk of the Líquidøtor."

,See Liquidator's 74th Report, attached hereto as Exhibit I, at fl 16 (emphasis added).

Thus, the Objecting Creditors and other AFIA Cedents, as well as policyholder creditors

of The Home Estate, still have substantial amounts of contingent IBNR claims that have yet to be

submitted to the Liquidator but which will eventually crystallize and become non-contingent

claims if the Motion is denied and The Home Estate remains open for a number of years. These

claims will continue to benefit the priority creditors of The Home Estate and will prevent

ACE/Chubb from gaining an unfair windfall to the detriment of those creditors and the AFIA

Cedents, to whom the Liquidator owes a contractual obligation to pursue IBNR claims under the

Settlement Agreements. Imposing a final claims amendment deadline at this time would deprive

The Home Estate's creditors of the amounts they would have been paid but for The Home's

insolvency. Granting the Motion "would frustrate the legislative purpose of obtaining full

pa¡rment from reinsurers despite an insurer's insolvency." See In re Liquidation of Home Ins.

Co.,I54 N.H. at 488 (citing RSA 402-C:36 and RSA 405:49, I).

l0 Privileged communications within this email have been redacted
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At this time, the Objecting Creditors lack sufficient information to provide a reasoned

estimate of their IBNR claims to the Liquidator and this Court. To enable themselves to calculate

the IBNR load factors and include them in their claims, the Objecting Creditors are seeking

detailed claims information from the Liquidator and the Liquidator's agent, ACE/Chubb, which

handles these claims as described above. To date, neither the Liquidator nor ACE/Chubb has

shared with the Objecting Creditors their IBNR figures for the AFIA Cedents as a whole, nor

sufficient information to enable the Objecting Creditors to calculate themselves their IBNR load

factors to be used in their final amended claims against The Home Estate. For these reasons, the

Objecting Creditors are requesting from the Liquidator and/or its agent ACE/Chubb: 1) the

amount of IBNR of the AFIA Cedents that the Liquidator andlor ACE/Chubb estimates will be

cut off if the Liquidator's Motion is granted (and an explanation of the calculation that is

sufficient to be subjected to independent analysis, verification and potential challenge); and 2)

the component of that IBNR attributable to the Objecting Creditors so they can then enter into

negotiations to attempt to agree upon the IBNR factor and use that number in final settlements of

their claims with the Liquidator, for approval by this Court. The Objecting Claimants reserve

their rights to seek the assistance of this Court to obtain this essential information.

IV. The Liquidator's Motion

On July 3I,2019, the Liquidator filed the Motion at issue asking the Court to impose on

creditors of The Home Estate a final claim amendment deadline of 150 days after the entry of the

Court's order granting the Motion. Inexplicably, the Liquidator gave no advance notice of his

Motion to the Objecting Creditors, nor, on information and belief, the other approximately 1,000

creditors whose claims would be adversely impacted if the Motion were granted.

T2

231



The Motion seeks, among other things, to cut off IBNR claims of The Home Estate's

remaining creditors and to set a definitive date for creditors to report to the Liquidator their final

remaining non-contingent claims. If granted, the Motion would deprive The Home Estate of

reinsurance recoveries on enorrnous amounts of long-tail IBNR claims that are actuarially

projected to be reported in the future, after the proposed 150-day deadline, against the creditors'

insurance policies and reinsurance contracts.

On August 19,2019, this Court entered an order directing any objections to the Motion

be filed no later than 90 days from the date of the order. The Objecting Creditors now timely file

their Objection to the Motion.lr

ARGUMENT

This Court should follow the well-reasoned four-factor analysis of the Ambassador

Decision. The facts before the Court strongly support the conclusion that the Liquidator's

proposed unreasonably short deadline that he sprung on creditors without any advance notice

fails to strike a "reasonable balance between the expeditious completion of the liquidation and

the protection of unliquidated and undetermined claims." Ambassador,ll4 A.3d at 500 (internal

quotation marks omitted); see also RSA 402-C:46, I. Therefore, the Objecting Creditors

respectfully request that this Court deny the Motion and decline to impose a final claims

amendment deadline at this time. If the Court determines that a claim amendment deadline

should be imposed, then the Objecting Creditors respectfully request that the Court take evidence

and select a date that provides all creditors sufficient time to calculate their IBNR and negotiate

with the Liquidator its inclusion in their approved claims.

11 The Objecting Creditors sought the Liquidator's agreement to a one-week extension to fìle this
Objection, which the Liquidator refused. The Objecting Creditors filed a request with this Court
seeking an extension.
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In addition to the factors employed by the Vermont Supreme Court in the Ambassador

Decision, three other factors unique to this case justifu the Court's denial of the Motion. First,

the proposed deadline contravenes the fundamental underpinning of the Settlement Agreements

that the Liquidator entered into with the Objecting Creditors and other AFIA Cedents. Second,

the Motion is at odds with the binding Scheme of Arrangement the Liquidator initiated, as the

Scheme does not authorize the imposition of such a truncated deadline. Third, it is too early to

set a final claim amendment deadline at this time because the Objecting Creditors require a

significant amount of information to quantify the amount of their IBNR claims, which is in the

possession or control of the Liquidator andlor ACE/Chubb, and which the Objecting Creditors

cannot reasonably obtain and use to calculate their IBNR claims in the proposed 150 days.

Finally, the Liquidator's Motion, if granted, would unfairly discriminate against the

Objecting Creditors. The Liquidator previously reached settlements with other creditors,

including other AFIA Cedents, and obtained this Court's approval of final claims of those

creditors that include IBNR. For example, in 2015 and 2019, respectively, this Court, upon

motions filed by the Liquidator, approved settlements between The Home Estate and Enstar and

National Casualty Company (other AFIA Cedents), that included IBNR. Thus, as a matter of

fairness and equity, the Objecting Creditors should receive the same treatment.

Based on the Four-Factor Analysis Employed in the Ambøssador Decision, This
Court Should Decline to Set the Final Claims Deadline Proposed in the Motion.

Liquidators of insolvent insurance companies do not possess unfettered discretion in

setting a final claim amendment deadline. The Ambassador Decision identified four factors

supervising courts should consider when determining whether a requested final claim

amendment deadline achieves a "reasonable balance between the expeditious completion of the

liquidation and the protection of unliquidated and undetermined claims." Ambassador, Tl4 A3d

I.
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at 500 (intemal quotation marks omitted). Those four factors are: (1) the insolvent insurance

company's remaining assets; (2) the nature and amount of the company's remaining liabilities;

(3) the administration costs of the company's estate; and (4) the extent to which delay in

termination of the liquidation proceedings would result in a delay of full payment to priority

claim holders. Ambassador, lI4 A.3d at 500. 12 Here, all four factors weigh against establishing a

final claims amendment deadline at this time.

A. The Ambøssødor Decision.

The Ambassador Decision involved an insolvent property/casualty insurer domiciled in

Vermont that was placed into receivership in 1983. Id. at 493. The court issued a liquidation

order in 1987 and set a deadline of March l, 1988, for the filing of initial claims and

accompanying proofs of loss. Id. In the course of the liquidation process, the liquidator secured

approximately $347 million in assets for the estate. Id. at 494. By the time the Vermont Supreme

Court rendered the Ambassador Decision in 2015, the liquidator had roughly $92 million in

undistributed assets remaining. Id.

In the early 1980's - before the liquidation proceedings began - Ambassador issued two

long-tail occulrence-based excess liability policies to AP Green Industries, a manufacturer of

products containing asbestos. 1d. at 495. Each policy provided for $10 million in excess

coverage. Id. By the early 2000's, AP Green's liability for asbestos claims covered by those

excess policies reached the levels that could have eventually triggered the policies. Id.

Eventually, AP Green assigned all of its claims against Ambassador to National Indemnity

Company ("NICO").Id.

12 The Liquidator cited Ambassador in passing on page 1 I of its Motion, but did not advise the
Court of these factors or the substance of the Ambassador decision.
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Meanwhile, in June 2010, years after the insurer was placed into liquidation, the

liquidator "filed a motion with the superior court to establish a deadline by which all claimants,

including those who previously filed policyholder-protection claims, would need to file final and

complete proofs of claim." Ambqssador, lI4 A.3d at 496. NICO objected on the grounds that it

was too soon to set a deadline because it would unreasonably limit claimants' ability to submit

proof of long-tail claims under the two excess policies. Id. The lower court rejected NICO's

arguments and set a final deadline for submitting claims.ld.

On appeal, the Vermont Supreme Court analyzed whether the trial court unreasonably

imposed a final claims amendment date that was too early. Id. at 497. The Court discussed two

"legal considerations" that affected whether the final claim date was reasonable. First, "any final

claim date must be consistent with the terms and goals of the liquidation order," including

distributing assets ooiÍr a manner that will assure the proper recognition of priorities and a

reasonable balance between the expeditious completion of the liquidation and the protection of

unliquidated and undetermined claims, including third-party claims." Id. at 498 (internal

quotation marks omitted).l3 Second, 'oany final claim date must be consistent with the critical

goal of the liquidation process: the protection of the public in general and policyholders in

particular." Id. The Vermont Supreme Court found:

The policyholders in this case paid good money for the insurance they purchased.
Members of the public who have sustained injuries for which the policyholders
are liable may also suffer if the contracted-for insurance is not available to the
policyholder[s]. When an insurer is insolvent, frustration of some policyholders'
contractual expectations and a lack of coverage for some injured innocent third
parties may be inevitable, but courts and liquidators should be loath to cut off

13 New Hampshire has the identical statutory language as Vermont. See RSA 402-C:46, I
("Under the direction of the court, the liquidator shall pay dividends in a manner that will assure
the proper recognition of priorities and a reasonable balance between the expeditious completion
of the liquidation and the protection of unliquidated and undetermined claims, including third
party claims.").
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valid claims in the face of ample funds to pay those claims without good
reason.

Ambassador,ll4 A.3d at 498. (emphasis added) (citation omitted).

Moreover, the Vermont Supreme Court found that there were two key facts in the case

that justified a longer liquidation proceeding. First, much of the insurance written by

Ambassador rwas for o'excess coverage for long-tail claims," and "[i]njury caused by the risks

insured by Ambassador-including disease caused by asbestos exposure---often does not declare

itself until years, even decades, after the underlying exposure." Id. at 499 (citing Borel v.

Fibreboard Paper Prods. Corp.,493 F.2d 1076, 1083 (5th Cir. 1973); M. Veed, Cutting the

Gordian Knot: Long-Tail Claíms in Insurance Insolvencies, 34 Tort & Ins. L.J. 167, 169 (Fall

1998). Second, the Ambassador liquidator still had substantial undistributed assets on hand ($92

million); thus, there were still ample funds available to pay future claims. Id. at 499-500. The

Court also found that there were ample funds to sustain its administrative costs for several more

years. Id. at 500-ü.

After acknowledging these legal principles and key facts, the Court concluded that when

determining whether the liquidator's proposed final claim amendment date strikes a reasonable

balance between the expeditious completion of the liquidation and the protection of future

unliquidated and undetermined claims, "courts should consider, among other factors: (1) the

company's remaining assets; (2) the nature and amount of its remaining liabilities; (3) the

administration costs of the estate; and (4) the extent to which delay in termination of the

liquidation proceedings results in a delay of full payment to priority claim holders." Id. at 500.

The Court then evaluated and applied these four factors and held that the trial court's

final claim amendment deadline date failed to strike a "reasonable balance between the

expeditious completion of the liquidation and the protection of unliquidated and undetermined
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claims." Ambassador, 114 A.3d at 500. (internal quotation marks omitted). The Court

"recognize[d] that this liquidation has continued for quite some time-nearly three decades-but

the length of the liquidation is not in and of itself sufficient to justify cuffing off valid but

not fully ripe claims under the Ambassador policies when funds remain to pay those claims

and the estate can be administered economically." Id. at 501 (emphasis added). By denying the

liquidator's motion for a final claim amendment deadline that was not appropriate at that time,

the Court's decision has allowed the Ambassador liquidation proceeding to continue wíthout

fixing a final cutoff date þr amendments of claim,s, thereby permitting IBNR to develop into

non-contingent paid claims that can be included in the creditors' claims against the Ambassador

estate. Nearly five years after the Ambassador decision, the liquidation is ongoing, and creditors'

claim amendments continue to be accepted with no deadline in place for finalizing claims.la

B. This Court Should Employ the Four Factors Test of the Ambassødor Decision
as Persuasive Authority.

While the Ambassador Decision is not binding precedent in New Hampshire, for the

following reasons this Court should give considerable weight to it as persuasive authority in

determining whether to grant or deny The Home Liquidator's Motion.ls

o To begin with, the statutory language interpreted and applied by the Vermont Supreme

Court is identical to the language of the New Hampshire insurance insolvency statute at

issue here.

1o See https ://ambassadorliquidation.com.

15 The New Hampshire Supreme Court has acknowledged the good practice of relying on
persuasive authority from sister states in rendering decisions under New Hampshire law. See In
re Waterman,I54 N.H. 437, 442 (2006) (rendering a holding "[i]n light of the above discussion
of the persuasive authority from other jurisdictions[.]"); In re Opinion of the Justices, 129 N.H.
714, 718 (1987) (stating "[i]n so holding, we come to the same conclusion that other courts have
reached when confronted with questions similar to those posed to us," citing to multiple sister
state authorities, then recognizing"the weight of such persuasive authority") (citations omitted).
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o Second, there is no New Hampshire case law directly on point addressing the question at

issue, and no court other than Vermont's highest court has addressed the issue.16

o Third, the Ambassqdor Decision is particularly persuasive authority because the facts and

issues involved are directly on point with the facts and issues raised by the Liquidator's

Motion.

o Fourth, no court has since criticized the reasoning or result of the Ambassador Decision.

To the contrary, a leading secondary source, Corpus Juris Secundum, has recognized the

Ambassador Decision as a chief case on the subject of the reasonableness of a claim

filing deadline proposed by an insurance company liquidator. See 44 C.J.S. Insurance $

258 (citing to the four factors from Ambassqdor in explaining the policy behind setting a

reasonable final claims amendment deadline in insurance liquidation proceedings).

C. Application of the Four Factors of tlne Ambøssador Decision to The Home
Liquidator's Motion.

The application of the four factors from the Ambassador Decision establishes that the

Liquidator's requested final truncated claim amendment deadline of 150 days from the date the

Court rules on the Motion does not strike a reasonable balance between the completion of The

Home liquidation and the protection of unliquidated and undetermined claims of creditors

against the Home Estate.

16 Given the lack of case law on point, the Ambassador Decision cited several cases only for
broad propositions of law, but ultimately its key analysis focused on public policy considerations
rather than prior case law. The Ambassador Decision also cited to an article published in the Tort
& Insurance Law Journal; M. Veed, Cutting the Gordian Knot: Long-Tail Claims in Insurance
Insolvencies,34 Tort & Ins. L.J. 167 (Fall 1998) (attached hereto as Exhibit J.) The article
addresses how the "principal objective of any insolvency proceeding is to allocate the
insufficient assets of the insolvent entity ratably among its creditors, while causing as little
collateral damage as possible," aÍrd that, due to the nature of long-tail claims, achieving this
objective generally requires liquidation estates that span multiple decades. Id. at I70.
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1. The Home's Remaining Assets.

As detailed in the Liquidator's Motion, The Home had approximately $808.4 million in

undistributed assets as of May 3I,2Ol9 (see Mot. at 6); substantially more than the $92 million

in assets that remained in the Ambassador estate at the time of the Vermont Supreme Court's

decision. More importantly, postponing the imposition of the claim amendment deadline

proposed by the Liquidator will enable The Home Estate to collect substantially more assets

from The Home's reinsurers as IBNR becomes reported claims and the Liquidator agrees on

claims of creditors that include IBNR. Thus, there are substantial assets remaining in The Home

Estate, and even more reinsurance assets that have yet to be recovered. In fact, in the

Liquidator's Motion and accompanying affidavit, the Liquidator acknowledges that reinsurance

recoveries are still an outstanding asset. ,S¿e Mot. at 7; see also Bengelsdorf Aff. at n A.

Notably, the Liquidator neglects to apprise the Court of the amount of IBNR that will be cut off

and the considerable reinsurance recoveries that would be lost to The Home Estate and its

priority creditors if the Motion is granted.

Further, the Liquidator claims that he has not quantified the actuarially estimated

remaining IBNR claims that AFIA Cedents will file against The Home Estate if the Motion is

denied, nor has the Liquidator calculated the resulting reinsurance claims that he is seeking to

forfeit. Thus, the Liquidator amazingly claims he does not know the amount of IBNR claims that

will be cut off if the Motion is granted. Rather, the Liquidator merely acknowledges that such

IBNR would be cut off but dismisses the resulting prejudice that the premature claim amendment

deadline would impose on creditors, including Class II's priority policyholder creditors, by

summarily and vaguely asserting that waiting for long-tail claims to emerge will "prejudice the

orderly administration of the liquidation . . . ." See Mot. at 14.
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But the Liquidator ignores the following facts that argue against granting the Motion: (1)

The Home Estate's current assets of $808.4 million are sufficient to make additional significant

pafüal payments to Class II policyholder creditors whose claims have been approved by this

Court; (2) at present, there are insufficient assets in The Home Estate to pay the approved claims

of Class II creditors in full; (3) the early claim amendment deadline would preclude Class II

priority creditors from making claims against The Home Estate for additional liabilities that have

not yet been reported to these policyholders; and (4) leaving the Liquidation open will enable the

Liquidator to collect substantially more reinsurance assets over time as IBNR becomes reported

claims and the Liquidator agrees on IBNR figures to be included in creditors' final amended

claims approved by this Court, all for the benefit of Class II policyholder creditors and the AFIA

Cedents to which the Liquidator owes obligations under the Settlement Agreements. These facts

warrant keeping the Liquidation open indefinitely to ensure that more of the longtail IBNR

claims of these creditors will be pai,.d. See Ambassador,ll4 A.3d at 498 ("liquidators should be

loath to cut off valid claims in the face of ample funds to pay those claims without good

reason").

2. The Nature and Amount of the Home's Remaining Liabilities.

The remaining IBNR liabilities for the Objecting Creditors, as well as the other AFIA

Cedents and the policyholder creditors of The Home, derive in large measure from general

liability insurance policy long-tail claims. Long-tail claims include losses arising from exposure

to asbestos, silica, talc, pollution, and other latent injuries, such as sports head injuries and child

abuse, the latter of which has been the subject of very recent amendments to statutes of

limitations in various states prompting new claims being brought under decades-old insurance

policies. As the Liquidator acknowledges in his Motion, long-tail claims "depend upon complex
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underlying facts or lawsuits and emerge over time," and can take "many years" for such claims

to implicate coverage from policies, as well as reinsurance contracts, issued or entered into by

The Home. See Mot. at 5. Granting the Liquidator's Motion would preclude claims against The

Home Estate for these claims.

By themselves alone, the Objecting Creditors and the other Rutty Pool members have

approximately (a) $25.9 million in reported outstanding losses/case reseryes for known asbestos

claims; (b) $4.2 million in outstanding losses/case reserves for reported outstanding losses/case

reserves for environmental claims; (c) $1.7 million for reported outstanding losses/case reserves

for health claims; and (d) $1.9 million in reported outstanding losses/case reserves for "other"

long-tail claims. SeeEx. A at !f 10; Ex. B at'tf 10. On top of these known claims that have not yet

been quantified with certainty, there are considerable IBNR losses that the Objecting Creditors,

other AFIA Cedents, and other creditors with IBNR claims (including Class II priority

policyholder creditors) will be reporting to the Liquidator over the coming years. Thus, just as in

the Ambassador liquidation, here there are substantial long-tail claims that will not be reported

for years or included in settlement agreements between the Liquidator and creditors, making an

early deadline unreasonable because it would deny coverage for these claims (as well as decrease

additional reinsurance recoveries that will be available to pay creditors' claims if the deadline is

posþoned).

Therefore, the remaining long-tail claims in this proceeding weigh heavily against setting

a final claims amendment deadline at this time.

3. The Administration Costs of the Home Estate.

The Liquidator's Motion concedes that the operating costs for this liquidation have

decreased significantly from an annual budget of $26.9 million in 2004 to an annual budget of
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$13.9 million in2019.,See Mot. at 7. Thus, the operating costs if the Liquidation remains open

are decreasing and are relatively modest, especially compared with the $808.4 million in

currently available assets of The Home Estate and the substantial additional reinsurance

recoverables that could be recovered from The Home's reinsurers for their share of creditors'

IBNR claims.

There are ample assets remaining to cover the operating costs of The Home Estate for

many years, and because additional reinsurance recoveries will be made as a result of delaying

the claim amendment deadline indefinitely, there will be more than enough assets to cover future

operating costs of the Liquidation. Thus, this factor weighs against granting the Liquidator's

Motion.

4. The Extent to Which Delay in Termination of the llome Liquidation
Will Result in Delay of Full Payment to Priority Claim Holders.

Declining to set a final claims amendment deadline at this time will not prevent or unduly

delay partial payments to policyholders in the interim. As mentioned in his Motion, the

Liquidator has been making billions of dollars of interim distributions to Class II policyholders

on their approved claims throughout this proceeding. See Mot. at 3-4,6-7. Therefore, Class II

policyholders of The Home have not had to wait to receive partial payments. Further, the

Liquidator has made no showing that The Home Estate cannot continue to make such additional

interim distributions on approved claims in this proceeding while the Liquidation remains open;

rather, in the Motion, the Liquidator acknowledges that "it may be possible to make additional

interim distributions. ..." Mot. at 2.

In addition, "the length of the liquidation is not in and of itself sufficient to justifu cutting

off valid but not fully ripe claims under the Ambassador policies when funds remain to pay those

claims and the estate can be administered economically." Ambassador,Il4 A.3d at 501. Thus,
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the mere fact that a denial of the Motion will result in delaying the conclusion of this Liquidation

does not, in and of itself, warrant granting the Motion to the detriment of future long-tail

claimants and creditors.

In fact, due to the nature of long-tail claims, it is common for insurance liquidation

proceedings of large property/casualty insurers such as The Home to last multiple decades. ,Seø

Ambassqdor Insurance Company, Inc., I98 Yt.34l, 114 A.3d 492 (2015) (thirty{wo years,

beginning in 1987 and no claim amendment deadline has been set); In re Líquidatíon of Integríty

Ins. Co., 193 N.J. 86, 935 A.zd ll84 (2007) (nearly thirty years, beginning in 1987 and

concluded in2016, https://www.nj.gov/dobi/finreceivership/integrityfinalorderl60l06.pdÐ; In re

Liquidation of Midland Ins. Co.,l6 N.Y.3d 536,947 N.E.2d 1.174, ll76 (2011) (nearly thirty

years; entered into liquidation proceedings in 1986 and final claim amendment deadline of

December 31,2015,

http://www.nylb.org/Documents/Midland_POC20l5Order.pdf); Pac. Mut Life Ins. Co. of Cal. v.

McConnell, 44 Cal. 2d 715, 719, 285 P.2d 636, 637 (1955) (nearly thirty years; entered into

liquidation proceedings in 1937, was still proceeding through the judicial system in 1955, and

closed in 1967, https://www.caclo.org/perl/companies.pl?closed:l).17 These other proceedings

demonstrate how unusually early it would be to impose a final claim amendment deadline on

The Home's creditors now, after only sixteen years have elapsed, particularly given the massive

r7 See also Liquidation of Union Indemnity Insurance Company of New York (twenty-five years;
entered into liquidation in 1985 and final claims date entered in 2010,

Liquidation Proceedings of Pine Top Insurance
Company (twenty-three years; entered into liquidation proceedings in 1987 and final claims
deadline in 2010, osdchi.com/ ; Liquidation Proceedings of
American Mutual Reinsurance Company (twenty-one years; began in 1988 and closed in2009,
https://www.osdchi.com/closed/americanmutual.htm); Liquidation Proceedings of Los Angeles
Insurance Company (twenty-one years; began in 1973 and closed in 1994,
https://www.caclo.ore/perl/index.pl?documentjd:d7a1369866b95e9d6df5726826ad88fl).
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size of this Liquidation and the fact that Class II policyholder creditors' reported claims would

not be paid in full if the Motion is granted, and their IBNR claims would also be barred.

Therefore, based on the well-reasoned analysis of the Ambassador Decision, the

proposed deadline of 150 days from the date the Motion would be granted does not strike a

"reasonable balance between the expeditious completion of the liquidation and the protection of

unliquidated and undetermined claims, including third party claims" as required by RSA 402-

C:46, I. Thus, the Court should deny the Liquidator's Motion and should not impose a final

claims deadline at this time.

II. Apart from the Four Factors from Ambassødor, This Court Should Deny the
Liquidator's Motion for Three Additional Reasons Unique to the Objecting
Claimants' Circumstances.

A. Imposing a Deadline at this Time Conflicts with the Prior Settlement
Agreements Between the AFIA Cedents and the Liquidator.

Additionally, the Liquidator should be estopped from imposing the proposed deadline on

the Objecting Creditors and other AFIA Cedents because the deadline is at odds with the

Settlement Agreements the Liquidator invited and entered into with the Objecting Creditors and

other AFIA Cedents in the early 2000s. At that time, the Liquidator negotiated a deal with the

Objecting Creditors that benefitted both parties - and the priority Class II creditors of The Home

Estate. The Liquidator represented to this Court and the New Hampshire Supreme Court that

$231 million of reinsurance assets would be collected if the Court approved the Settlement

Agreements. That amount íncIudedIBNR. The Objecting Creditors' ability to recover a portion

of that IBNR was part of the offered consideration for their entering into those Settlement

Agteements. Now, in 2019, the Liquidator has abruptly changed the position he argued to the

New Hampshire courts in 2005-06 and makes his Motion for a premature claim amendment

25

244



deadline that would deprive the Objecting Creditors and the Class II priority creditors of any

benefit of the remaining IBNR claims.

Furthermore, Paragraph 6.3 of the Agnppina/Zunch Settlement Agreement and

Paragraph 13 of the Württembergische Settlement Agreement provide that The Home Estate will

respond to claims asserted by policyholders against the Objecting Creditors' policies and "do all

things necessary to have [The Home's] obligations admitted into Home's estate." Ex. A-2 at !i

6.3.2; see alsoEx.B-2 at !f 13. The proposed claims amendment deadline ends the process of

accepting The Home Estate's obligations and cuts off the flow of future reinsurance recoveries

the Liquidator once touted to this Court. If IBNR would be cut off now by the Liquidator's

proposed claim amendment deadline, then when future claims are reported and brought by

policyholders and cedent insurers of the AFIA Cedents, the Objecting Creditors would lose the

bargained-for reinsurance coverage from The Home and The Home Estate would not be able to

collect reinsurance from ACE/Chubb to pay Class II priority creditor claims.

On the other hand, if the Liquidator's Motion is denied, The Home and ACE/Chubb will

continue to handle future claims brought against the Objecting Creditors and the other AFIA

Cedents, and reinsurance recoveries arising from those claims will benefit The Home Estate and

the AFIA Cedents as all parties envisioned when they entered into these Settlement Agreements.

The Objecting Creditors will also have more time to negotiate settlements with the Liquidator

that include an IBNR load factor, which would not be possible if the proposed 150-day deadline

is imposed.

Imposing a Deadline at this Time Conflicts with the Scheme of Arrangement
that Binds The Home Estate.

The Scheme of Arrangement initiated by and binding upon The Home Estate is also at

odds with the Liquidator's proposed early claim amendment deadline. As explained above at

B.
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pages 8-9, the Scheme authorizes the Liquidator to enter into commutations with The Home's

reinsurers, but, unbeknownst to the Objecting Creditors, the Liquidator ceased pursuing a

commutation with ACE/Chubb. By closing the door to IBNR claims of the AFIA Cedents, the

Liquidator can no longer use the AFIA Cedents' IBNR claims to obtain additional reinsurance

recoveries from ACE/Chubb and other reinsurers that benefit Class II creditors and the Objecting

Creditors.

Prior to the filing of the Motion, the Objecting Creditors believed that the Liquidator was

endeavoring to obtain such a commutation with ACE/Chubb in accord with the Scheme. Ex. A at

lffl l2-13; Ex. B at J[!f 12-13. In fact, however, the Liquidator's counsel has now admitted that the

Liquidator is not seeking any such commutation with ACE/Chubb. See E-mail of David Leslie,

Ex. G. Thus, the Liquidator has frustrated the purpose of the Scheme to maximize reinsurance

recoveries for the benefit of all Class II creditors of The Home Estate by not settling the AFIA

Cedents' IBNR claims with ACE/Chubb and now seeking to cut off remaining IBNR that can be

used to recover additional amounts from all of The Home Estate's reinsurers, including

ACE/Chubb.

Furthermore, the Scheme, which was approved by a court in the United Kingdom, does

not terminate until the liabilities of the Objecting Creditors and the other AFIA Cedents are

discharged in full. The establishment of a premature claim amendment deadline would deny the

rights of the Objecting Creditors (and other Scheme Creditors) who are entitled to enforce the

obligations the Liquidator agreed to assume, by acting in their interests to commute IBNR with

reinsurers of The Home and only terminate the Scheme when all of The Home's liabilities are

properly discharged in fulI or the Scheme comes to an end pursuant to the other terms of the

Scheme. The Liquidator has not sought to modify the terms of the Scheme or to seek approval of
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a court in the United Kingdom for that pu{pose. Thus, the Liquidator cannot be allowed to evade

its responsibilities under the Scheme and its binding Settlement Agreements with the Objecting

Creditors and other AFIA Cedents by prematurely cutting off the IBNR claims that were a

central component of the Scheme.

Imposing a claim Amendment Deadline at this Time is unfair to the
Objecting Creditors Because the Information Necessary to Determine Their
Final Claims is in the Possession and Control of the Liquidator and/or
ACE/Chubb

Granting the Liquidator's Motion and imposing a 150-day deadline would impose severe

and unfair hardship on the Objecting Creditors because they do not presently possess the

information necessary to calculate their IBNR claims and quantiS, the fair value of their case

C

reserves

Under the terms of the respective Settlement Agreements between the Liquidator and

each of the Objecting Creditors, the claims against Rutty Pool members are handled, adjusted,

and settled by The Home, either through itself or through ACE/Chubb. See Ex. A atlT; Ex. B at

fl 7. Those Settlement Agreements expressly provide that "The Home shall, either itself or

through AISUK,18 have the sole right to and will investigate, adjust and admit or refute liability

for such claims in the name and with the authority (which is hereby granted andlor confirmed)"

of the Objecting Creditors. SeeEx. A-2 at Section 6.3; see alsoEx.B-2 at Section 13. Those

Settlement Agreements further provide that The Home will either itself, or through ACE/Chubb,

advise the Objecting Creditors of adjusted claims and provide information needed by the

Objecting Creditors oofor the determination of claims in Home's estate." See Ex. A-2 at Section

6.3; see alsoEx.B-2 at Section 13.

r8 AISUK has been succeeded in this role by CISUK, an ACE/Chubb entity
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Currently, claims against the insurance policies and reinsurance contracts of the Rutty

Pool members are submitted directly to ACE/Chubb by the policyholders and ceding insurers of

Rutty Pool members. While quarterly reports of gross reserves are shared with the Objecting

Creditors, the Objecting Creditors do not have sufficient information to be able to estimate their

IBNR with confidence and then attempt to commute those IBNR claims with the Liquidator. ,See

Ex. A at I 14; Ex. B at n A. That detailed information is in the possession of the Liquidator

andlor ACE/Chubb. See Ex. A at fl 9; Ex. B at !f 9. Since 2l}g,Wärttembergische has had

regular conversations with representatives of the Liquidator regarding the inwards claim

exposures of the Rutty Pool that The Home, and in turn ACE/Chubb, fully reinsure. See Ex. B at

I ll. Zunch has also had such regular conversations since 2015. See Ex. A at fl 11. These

discussions have also addressed the Liquidator's efforts to negotiate a settlement with

ACE/Chubb relating to the AFIA Cedents' oxposures, including IBNR. See Ex. A at !| 1l; Ex. B

atfl 11.

On December 12, 20II, the Liquidator wrote the Objecting Creditors regarding a

potential settlement with ACE/Chubb. SeeEx. A at fl 12;Ex. B at !f 12. On April 13, 2012,

Württembergische and Zunch each responded separately that their assessments of future claims

were dependent on data in ACE/Chubb's possession. See Ex. A atll12; Ex. B atn1^2. Since that

time, the Objecting Creditors have been repeatedly assured that a settlement with ACE/Chubb

would be pursued, but have not received any details of such negotiations, nor have they received

any IBNR methodology or calculation used by the Liquidator in those negotiations, despite the

Objecting Creditors' requests. See Ex. A at fl 13; Ex. B at t[ 13. It is the Liquidator and

ACE/Chubb that are best placed to provide a reasoned estimate of this IBNR, given their central

roles and access to the necessary information (see Ex. A at fl l3; Ex. B at fl 13), and their refusal
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to update the Objecting Creditors have prevented the Objecting Creditors from taking their own

action to attempt to properly settle the IBNR claims the Liquidator now seeks to cut off

prematurely.

This imbalance in information highlights the unfairness of the Liquidator's Motion. The

Objecting Creditors and other AFIA Cedents agreed to help the Liquidator collect substantial

amounts of claims from ACE/Chubb, including IBNR, when they entered into the Settlement

Agreements and established the Scheme together with the Liquidator. Now, without providing

any advance notice to the Objecting Creditors (despite regular discussions with the Liquidator's

representatives and the Scheme Administrator), the Liquidator has suddenly requested a claim

amendment deadline earlier than in other analogous insurance liquidations and has sought to cut

off IBNR claims that form an important component of the consideration offered to the AFIA

Cedents in2004 in return for their agreement to settle. Meanwhile, the Liquidator did not inform

the Objecting Creditors about any progress in settling with ACE/Chubb or the abandonment of

those efforts, and the Objecting Creditors have not engaged in their own settlement discussions

with the Liquidator regarding their future claims because they lack the information they require

to calculate with confidence their IBNR claims against The Home Estate.

For these reasons, the Objecting Creditors are requesting from the Liquidator and/or its

agent ACE/Chubb: 1) the amount of IBNR of the AFIA Cedents that the Liquidator andlor

ACE/Chubb estimates will be cut off if the Liquidator's Motion is granted (and an explanation of

the calculation that is sufficient to be subjected to independent analysis, verification and potential

challenge); and 2) the component of that IBNR attributable to the Objecting Creditors so they

can then enter into negotiations to agree upon the IBNR factor and use that number in final

settlements of their claims with the Liquidator, for approval by this Court. The Objecting
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Claimants reserve their rights to seek the assistance of this Court to obtain this essential

information.

It is worth noting that, in his Motion, the Liquidator suggests that creditors with

remaining unresolved proofs of claim are merely "resistant" or unwilling to quantifu or settle

their claims. Mot. at 18. The Liquidator offers no evidence or proof to support this contention. In

any case, the Objecting Creditors are certainly not recalcitrant claimants who have dallied and

failed to present settled claims to the Liquidator. The Objecting Creditors have been waiting for

IBNR to crystallizeinto reported claims, and for the outcome of the Liquidator's commutation

negotiations with ACE/Chubb.le And if the Objecting Creditors had the information ACE/Chubb

possesses regarding IBNR, they could at least attempt to agree upon fìnal claim settlements that

include their IBNR with The Home Estate, which would move this Liquidation that much closer

to finality.

It is unreasonable to set a final claims amendment deadline when the information needed

by the Objecting Creditors to calculate and present their amended claims is in the hands of The

Home andlor ACE/Chubb. And by cutting off these future claims, the Liquidator's Motion seeks

relief that would interfere with the Objecting Creditors' rights under the respective Settlement

Agreements with the Liquidator, and would harm the Class II creditors in this matter. Thus, the

le lndeed, the Liquidator argues in its Motion that the Court should set a claims amendment
deadline in order to "motivate claimants that have been slow or reluctant to resolve or amend
their open proofs of claims...." (Mot. at 16.) This is a misleading characterization that ignores
the reality of the nature of long-tail claims. There is nothing that the Objecting Creditors could
do to expedite reporting of long-tail IBNR claims other than wait for the injuries from the
underlying asbestos exposure, environmental pollution, etc. to be reported as claims, which can
take years (even decades). Moreover, the Objecting Creditors cannot move forward with
negotiations with the Liquidator to agree on an IBNR load factor for their claims until they
receive essential information from the Liquidator andlor ACE/Chubb. Thus, rather than motivate
actions by the Objecting Creditors, the Motion makes it virtually impossible for the Objecting
Creditors to include in their claims any remaining IBNR.
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same principle that guided the New Hampshire Supreme Court to approve the Settlement

Agreements with the Objecting Creditors in 2006, namely that all Class II creditors would

greatly benefit from future reinsurance recoveries, counsels against the establishment of such a

premature claims amendment deadline.

Therefore, for these additional reasons, the Court should deny the Liquidator's Motion

and reject imposing a final claims amendment deadline in this matter.

III. Alternatively, If This Court Does Set a Final Claims Deadline, Then This Court
Should Allow the Objecting Creditors to Submit IBNR Claims to The Home Estate.

In the alternative, if the Court grants the Liquidator's Motion and schedules a final claim

amendment deadline, then the Objecting Creditors should be permitted to submit their IBNR

claims as part of their final amended claim against The Home Estate for approval, just as the

Liquidator has approved IBNR claims of other AFIA Cedents and other creditors.

For example, on February 25, 2019, the Liquidator filed a motion for approval of his

settlement/commutation agreement with United States Fidelity and Guaranty Company

("USF&G"), another insurance company cedent creditor of The Home Estate, that involved both

reinsurance that cedent creditor USF&G purchased from The Home and reinsurance The Home

purchased from USF&G. See Motion for Approval of Reinsurance Commutation Agreement

with USF&G, attached as Exhibit K, at T 4. Paragraph 9 of the motion makes clear that the

settled amount includes the agreed value of each party's IBNR claim against the other. Id. atl9.

Similar motions to approve commutations/settlements with AFIA Cedents Enstar and

National Casualty Company (i.e. Nationwide) were filed in 2015 and August2019, respectively,

and these included those AFIA Cedents' claims under the reinsurance agreement with The

Home, and also expressly stated that the net agreed amount included offsets of both parties'

IBNR claims against one another. Søe Motion for Approval of Reinsurance Commutation with
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National Casualty, attached as Exhibit K, at fl 10. Now, however, the Liquidator seeks to block

the Objecting Creditors from receiving compensation for their IBNR claims despite the fact that

their similarly situated fellow AFIA Cedents did receive such credit for their IBNR claims.

It would be patently unfair for the Liquidator to treat the Objecting Creditors' IBNR

claims differently than those of other creditors. Liquidation proceedings in other states frequently

recognize the "rule of equality" among creditors, providing that no creditor can be paid in fuIl

unless all similarly situated creditors can be in full as well. See, e.g.,In re Pac. Coast Bldg.-Loan

Ass'n of Los Angeles, l5 Cal. 2d 134, 147 , 99 P .2d 251, 251 (1940) (defining the 'þrinciple of

equality among creditors" as the rule that "one creditor is not entitled to payment of interest on

his claim in receivership, bankruptcy, or other form of liquidatiofl, . . where the assets are not

sufficient to pay the principal of all claims in full"); In re Worlcrnen's & Suffilk Mut. Ins. Co.,7l

Misc. 2d, 614, 615, 336 N.Y.S.2d 389, 390 (Sup. Ct. 1972), modified, 42 A.D.2d 215, 345

N.Y.S.2d 64 (1973) ("It is, of course, a general principle of equity that persons in the same class

should be treated alike, i.e., equally or proportionately."); Washington v. Merit Mut Ins. Co., 5

Ill. App. 3d 742, 745, 284 N.E.2d 304, 306 (1972) ("The general rule is that all creditors are

entitled to share equally in the assets of an insolvent company in proportion to their claims.");

Gen. Reinsurance Corp. v. Am. Bankers Ins. Co. of Fla., 996 A.zd 26, 34 (Pa. Commw. Ct.

2009) ("State insolvency statutes . . . are designed to give all creditors in the same priority class

an equal share of the insolvent insurer's estate"). Thus, just as otherreinsureds that are similarly

situated creditors were able to settle their IBNR claims with The Home Estate,20 so should the

Objecting Creditors.2l

20 Moreover, no reinsurer (including ACE/Chubb) opposed the settlement of future liabilities
with USF&G, Enstar, Nationwide, or direct policyholders. Therefore, these reinsurers, which
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Finally, as noted above, the New Hampshire Supreme Court upheld the Objecting

Creditors' Settlement Agreements premised on the undertaking of the Liquidator to collect

hundreds of millions of dollars in reinsurance recoveries (including for IBNR). See In re

Liquídøtion of Home Ins. Co.,154 N.H. 472,477,490 (2006). Thus, the Liquidator has no basis

to completely reverse course and reject IBNR claims when it has accepted such claims

throughout this proceeding. Indeed, part of the bargained-for consideration that induced the

Objecting Creditors (and undoubtedly the other AFIA Cedents) to enter into the Settlement

Agreements was the Liquidator's undertaking to allow them to eventually submit their IBNR

portions of their claims and collect the agreed portion of the reinsurance recoveries on those

claims via the Scherne. To deny them their IBNR claims is not only inconsistent, but denies them

the bargained-for consideration underlying those S ettl ement Agreements.

CONCLUSION

Wherefore, for the reasons contained herein, the Objecting Creditors respectfully request

that the Court deny the Liquidator's Motion and refuse to enter a final claims amendment

deadline at this time. Oral argument on this Objection is also requested.

were on notice of these policyholder AFIA Cedent settlements, have waived any right to
challenge IBNR claims being admitted as valid claims in The Home estate.
21 While the settlement agreements Liquidator has entered into with direct policyholder creditors
do not expressly refer to '.IBNR" claims under the policies, these settlements clearly included
some amount of IBNR since they settled any claims that have been or ever could be asserted
under the policies. See, e.g., Augast 2019 Motion for Approval of Settlement with Bridgestone
Americas Tire; January 30,2019 Motion for Approval of Settlement with the Order of Friars
Minor Province of the Immaculate Conception (which settled any child sexual abuse claims that
had yet to be reported and which now presumably are being made against that policyholder in
light of state laws allowing claims that were previously time barred under applicable statute of
limitations); August 15, 2018 Motion for Approval of Settlement with the Parishes within the
Archdiocese of Saint Paul and Minneapolis; May 25,2018 Motion for Approval of Settlement
with U.S. Silica; and April 26, 2017 Motion for Approval of Settlement Agreement with
Pittsburgh Corning Corporation Asbestos Personal Injury Settlement Trust.
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